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'•IKTII  AUTICLIi  01-   THK  TREATY  OF  GFIKNT, 
Occimlin  Silh,  IS11. 


Whekeas  neither  that  point  of  the  Highlands  lying  iluo  norlli  from  tlic 
source  of  the  River  St.  Croix,  designated  in  the  former  Treaty  of  Peace 
between  the  Two  Powers  as  the  north-west  angle  of  Nova  Scotia,  nor 
the  north-westernmost  head  oj  Connectieut  River  have  yet  been  aseer- 
taincd;  and  whereas  that  part  of  the  Boundary  Lino  between  the  do- 
miniona  of  the  Tivo  Powers,  which  extends  from  the  source  of  the  Ri- 
ver St.  Croix,  directly  north  to  the  above-mentioned  north-west  angle 
of  Nova  Scotia,  thence  along  the  said  Highlands  which  divide  those 
rivers,  that  empty  themselves  into  the  Rivtr  of  St.  Lawrence,  from 
those  which  fall  into  the  Atlantic  Ocean  to  the  north-westernmost  head 
of  Connecticut  River,  thence  down  along  the  middle  of  that  river  to  the 
43th  degree  oi  north  latitude,  thence  by  a  line  due  west  on  said  latitude 
until  it  strikes  the  river  Iroquois  or  Calaraguy,  has  not  yet  been  sur- 
veyed ;  it  is  agreed  that  for  these  several  purposes,  two  Commissioners 
shall  be  appointed,  sworn  and  authorized,  to  act  exactly  in  the  manner 
directed  with  respect  to  those  mentioned  in  the  next  preceding  Article, 
unless  otherwise  specified  in  the  present  Article.  The  said  Commis- 
sioners shall  meet  at  St.  At\drews,  in  the  Province  of  New  Brunswick, 
and  shall  have  power  to  adjourn  to  such  otiier  place  ot  places  as  they 
shall  think  (it.  Tiie  said  Commissioners  shall  have  power  to  ascertain 
and  determine  the  points  abovc-vientioiied,  in  conformity  tuilh  the  Pro- 
visions  of  the  said  Treaty  of  Peace  of  1783  ;  and  shall  cause  the  Boun- 
dary (foresaid,  from  the  source  of  the  River  St.  Croix,  to  the  River 
Iroquois  or  Calaraguy  to  be  surveyed  and  marked  according  to  the 
said  provisions :  the  said  Commissioners  shall  make  a  map  of  the  said 
Boundary,  and  annex  to  it  a  declaration  under  their  hands  and  seals, 
certifying  it  to  be  the  true  map  of  the  said  Boundary,  and  particularizing 
the  latitude  and  longitude  of  the  north-west  angle  of  Nova  Scotia,  of 
the  north-westernmost  head  of  Connecticut  River,  and  of  such  other 
points  of  the  said  Boundary  as  they  may  deem  proper.  And  both  par- 
ties agree  to  consider  such  Map  and  Declaration  as  finally  and  conclu- 
sively fixing  the  said  Boundary.  And  in  the  event  of  the  said  two 
Commissioners  differing,  or  both,  or  either  of  them,  refusing,  declining, 
or  wilfully  omitting  to  act,  such  reports,  declarations,  or  statements, 
shall  be  made  by  them,  or  either  of  them,  and  such  reference  to  a  friendly 
Sovereign  or  State  shall  be  made  in  all  icspccts,  as  in  the  latter  part 
of  tlie  Fourth  Article  is  contained;  and  in  as  full  a  manner  as  if  the  same 
was  heroin  repeated. 


North  Eastern  Boundary, Pngo      3 

North- Westernmost  Head  of  Connecticut  River,        ...        74 

BOUNDARV  along  THE  pAUAItEL  OF   45°  NoUTH  LATITUDE,         -  .  70 

Award  of  the  Arbiter, Appendix,  Page     i. 

Trial  of  John  Baker, vii. 

Trial  of  Barnabas  Hannawell  and  others,        ....      xxi. 


ERRATA. 
Page  23,  line  4,  for  most,  read  "must." 

"    39,  last  line,  for  courses,  read  "  sources." 

"    59,  line  29,  for  their  twofold,  read  "  that  twofold." 


Xovti)  iBanittn  li$ountr.ivi^* 


VJl. 

xxi. 


The  words  of  tlie  Treaty  of   1763,   in  its  first  and  second 
Articles,  are  as  follows  : — 

*'  Article  I.  His  Britannic  Majesty  acknowledges  the  said 
United  States,  viz.  New  Hampshire,  Massachusetts  Bay, 
Rhode  Island  and  Providence  Plantations,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Vir- 
ginia, North  Carolina,  South  Carolina,  and  Georgia,  to  be 
Free,  Sovereign,  and  Independent  States;  that  He  treats 
with  them  as  such  ;  and  for  Himself,  His  Heirs  and  Succes- 
sors, relinquishes  all  Claims  to  the  Government,  Propriety 
and  Territorial  Rights  of  the  same,  and  every  part  thereof. 

"  Article  H.  And  that  all  disputes  which  might  arise  in 
future  on  the  subject  of  the  Boundaries  of  the  said  United 
States  may  be  prevented,  it  is  hereby  agreed  and  declared 
that  the  following  are  and  shall  be  their  Boundaries  ;  viz.  : 
from  the  north-west  angle  of  Nova  Scotia,  viz.,  that  angle 
which  is  formed  by  a  line  drawn  due  north  from  the  source 
of  Saint  Croix  River  to  the  Highlands,  along  the  said 
Highlands  which  divide  those  rivers  that  empty  themselves 
into  the  River  Saint  Lawrence,  from  those  which  fall  into 
the  Atlantic  Ocean,  to  the  north-westernmost  head  of  Con- 
necticut River  ;  thence  down  along  the  middle  of  that  river 
to  the  forty-fifth  degree  of  north  latitude ;  from  thence  by  a 
line  due  west  or  said  latitude  until  it  strikes  the  River  Iro- 
quois or  Cataraquy ;  thence  along  the  middle  of  said  river 
into  Lake  Ontario  ;  through  the  middle  of  said  lake,  until  it 
strikes  the  communication  by  water  between  that  lake  and 
Lake  Erie  ;  thence  along  the  middle  of  said  communication 
into  Lake  Erie  ;  through  the  middle  of  said  lake,  until  it  ar- 
rives at  the  water-communication  between  that  lake  and 
Lake  Huron ;  thence  along  the  middle  of  said  water-com- 
munication into  the  Lake  Huron  ;  thence  through  the  mid- 
dle of  said  lake  to  the  water-communication  between  that 
lake  and  Lake  Superior ;  thence  through  Lake  Superior, 
northward  of  the  Isles  Royal  and  Phelipeaux,  to  the  Long 
Lake ;  thence  through  the  middle  of  said  Long  liake,  and 
the  water-communication  between  it  and  the  Lake  of  the 
Woods,  to  the  said  Lake  of  the  Woods :  thence  through  th^ 


said  lake  to  the  most  north-westorii  {oiut  thereof,  and  from 
thence  on  a  dii.^  west  course  to  the  River  Mississippi  ;  thfnco 
by  a  hue  to  be  drawn  along  the  middle  of  tliu  said  River 
Mississij)pi,  until  it  shall  intersect  the  northernmost  part  of 
the  thirty-Iirst  degree  of  north  latitude  : — South,  by  a  line 
to  be  drawn  due  east  from  the  determination  of  tlie  lino  last 
mentioned,  in  the  latnade  of  thirty-one  degrees  north  o(  the 
equator,  to  the  middle  of  the  River  Ajtalachicola  or  Cata- 
houche  ;  thence  along  the  middle  thereof  to  its  junction  with 
the  Flint  River  ;  thence  straight  to  the  head  of  Saint  Mary's 
•River;  and  thence  down  along  the  middle  of  »S7.  Mary^s 
River  to  the  Atlantic  Ocean  : — East,  by  a  line  to  be 
drawn  along  the  middle  of  the  River  St.  Croix,  from  its 
mouth  in  the  Bay  of  Fundy  to  its  source  ;  and  from  its 
source  directly  north  to  the  aforesaid  Highlands,  which  di- 
vide the  rivers  that  fall  into  the  Atlantic  Ocean  from  those 
which  fall  into  the  River  St.  Lawrence ;  comprehending  all 
Islands  within  twenty  leagues  of  any  part  of  the  shores  of 
the  United  States,  and  lying  between  lines  to  be  drawn  duo 
east  from  the  points  where  the  aforesaid  Boundaries  between 
Nova  Scotia  on  the  one  part,  and  East  Florida  on  the  other, 
shall  respectively  touch  the  Bay  of  Fundy  and  the  Atlan- 
tic Ocean  ;  excepting  such  Islands  as  now  arc,  or  heretofore 
have  been,  within  the  limits  of  the  said  Province  of  Nova 
Scotia." 

Although  the  British  and  American  Governments  differ  as 
to  where  the  point  of  departure  for  the  Northern  Boundary  of 
The  United  States,  designated  by  the  name  of  the  north- 
west Angle  of  Nova  Scotia,  is  to  be  placed  according  to  the 
intention  of  the  Treaty  ;  and  although  the  conflicting  claims 
involve  a  difference  of  105  miles  distance  on  the  due  north 
Line,  and  of  10,705  square  miles  in  total  extent,  both  Par- 
ties agree  in  stating,  that  in  order  to  determine  the  true  si- 
tuation of  the  above-mentioned  point  of  departure,  the  high- 
lands intended  by  the  Treaty  must  first  be  determined.  The 
correctness  of  this  opinion  admits  of  no  doubt.  The  Treaty 
stipulates  that  the  eastern  Boundary  line  shall  be  drawn  di- 
rectly north  to  the  highlands ;  and  that  the  northern  Boun- 
dary shall  extend  along  the  higJtlands  from  the  point  where 
the  said  north  Line  strikes  them.  Notwithstanding  a  cer- 
tain awkwardness  in  the  construction,  it  may,  on  the  whole, 
be  presumed  that  the  Treaty  contemplates  the  same  high- 
lands in  the  several  clauses  of  the  Article  wherein  that  term 
is  used.  The  real  question,  therefore,  is  this  :  Along  what 
highlands,  touched  by  a  line  draicn  due  7W?'th  from  the  sourcti 


;* 


of  the  St.  Croix,  is  the  iXorthtrn  Buundu.y  of  Ths  Unitcfl 
iStates  to  be  curried,  westward,  to  the  nor th-wtmttrr.most  head 
of  the  Connecticut  River  7 

However  simple  the  form  in  wlii^  ii  this(iuostioii  is  stated, 
there  would  be  no  gioat  caiuloiir  in  refircsentitii,'  it  as  one  of 
f-asy  solution.  The  eiicinii.slancos  under  which  the  treaty 
of  1783  was  concluded,  v/ore  such  ns  to  make  it  extremely 
probable  that  serious  dillicuUies  would  arise  in  the  course  of 
its  execution.  The  fuT-t  object  of  tlio  ne-^ociation,  common 
to  both  parties,  was  }.eace  ;  the  second  was  the  establish- 
ment of  p'caco  on  solid  and  durabh^  Ibjwidations.  It  was  es- 
sential to  the  latter  jiurpose  that  the  lloundrries  of  The 
United  Slates  should  bo  oxplicilly  and  conclusively  defined 
by  mulual  consent.  l?y  waiting  for  all  the  top'OgiaphicaJ 
information  nccespary  to  give  a  detailed  descrii)tion  of  tho 
Boundaries,  tho  netroiiaiors  Avould  have  exposed  the  wholu 
work  of  pacification  to  the  most  innninent  risk.  This  can- 
not fail  of  striking  every  one  who  bears  in  mind  the  immense 
extent  of  inland  biMUKlary  claiuKxl  by  The  United  States, 
as  well  on  the  side  of  the  British  Provinces  as  on  that  of  th« 
western  wildi'rnofjs.  A  con.siderable  portion  of  the  frontier 
territory  was,  at  that  time,  altogether  unknown,  or,  at  best, 
very  imperfectly  ex[>lored.  The  framcrs  of  the  Treaty  \vcro 
therefore  reduced  to  tlie  alternaiivc  either  of  confining  them- 
selves to  a  general  defniition  of  the  Boundary  according  to 
such  notions  as  they  already  possessed  of  the  principal  fea.- 
tures  of  the  country,  or  of  abandoning  every  uncerta.in  and 
disputed  part  of  it  to  subsequent  negotiation.  That  t!ic  for- 
mer course  of  proceeding  was  ultimately  preferred,  notwith- 
standing the  inconveniences  attached  to  it,  on  distinct  and 
deliberate  consideration,  is  evident  from  the  recorded  fact  of 
the  British  Plenipotentiary  having  rejected,  after  referenco 
to  his  Government,  the  proposal  of  tho  American  Negotiators 
to  tipply  the  principle  of  an  indefinite  postponement  to  a  part 
of  the  frontier  involving  that  which  is  immediately  in  ques- 
tion. The  nearest  practicable  approach  to  settlement,  pre- 
ceded by  a  statement,  as  wxdl  in  the  Treaty  itself  as  in  its 
}ireamble,  of  tho  wise  and  conciliatory  foresight  which  in- 
fluenced the  Contracting  Parties,  wss  naturally  deemed  more 
likely  to  promote  a  permanent  good  understanding  b{.tw<:on 
them,  than  a  mere  agreement,  tacit  or  expressed,  to  complete 
the  definition  of  the  Boundaries  at  some  later  eventual  period. 
The  Treaty  of  Ghent  appears  to  have  been  concluded  un- 
der a  like  anxiety  to  prevent  or  settle  disputes  arising  out  of 
the  imcertnin  stale  of  the  Bounrlaries.     How  indeed  could  it 
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be  otherwise  with  the  experience  which  had  been  acquired 
after  the  Peace  of  1783,  and  corivinciii«  ovidf^nco  of  which 
exists  m  the  4th  and  Mi  Articles  of  the  (.'ominercial  Treaty 
conchided  in  1794?  In  the  former  of  these  Treaties  it  was 
fn-esumcd  that  the  River  Mississippi  would  he  intersected  by 
a  due  west  line  drawn  from  the  north-westernmost  point  of 
the  Lake  of  the  Woods.  The  4th  Article  of  tjio  latter  is 
applied  to  the  correction  of  that  error.  In  the  same  manner 
it  was  found  necessary  to  appoint  a  Commission  for  the  pur- 
pose of  determining  which  river  was  meant  to  be  the  St. 
Croix  designated  in  the  Treaty  of  1781?,  as  forminj^  part  of 
the  Eastern  Donndary  of  The  United  States.  Other  instan- 
ces of  the  perplexity  and  ignorance  which  evidently  prevail- 
ed to  a  very  late  period  respecting  many  parts  of  the  frontier 
territory,  might  be  easily  adduced.  But  let  it  sulUce  for  the 
[)resont  to  observe,  that  if  little  was  ascertained  concerning 
the  sources  and  directions  of  Ilivers,  which  generally  afford 
the  earliest  means  of  conmnmication,  and  the-  niost  convx'- 
nient  places  for  settlement  in  newly  occupied  countries,  how 
very  much  less  was  probably  known  of  a  hilly  or  mountain- 
ous tract,  situated  at  a  distance  from  the  sea,  overgrown  with 
forests,  and  intermingled  with  extensive  morasses.  The  5th 
Article  of  the  Treaty  of  Ghent,  after  all  the  discussions  be- 
tween the  negotiators  of  it  which  have  of  late  been  so  in- 
dustriously quoted  in  the  American  Congress,  expressly  de- 
clares that  *'  neither  that  j)oint  of  the  Highlands  lying  due 
"  north  from  the  source  of  the  River  St.  Croix  designated 
"  in  the  former  Treaty  of  Peace  between  the  two  Powers  as 
"  the  north-ioest  an^T^le  of  Nova  Scotia,  nor  the  north-west- 
"  ernmost  head  of  the  Connecticut  River,  have  yet  been  as- 
"  certained.^''  The  article  goes  on  to  provide  for  the  ap- 
pointment of  Commissioners  who  are  empowered  among 
other  things  "  to  ascertain  and  determine  the  points  above 
"  mentioned  in  conformity  with  the  provisions  of  the  said 
*•  Treaty  of  Peace  of  1783." 


A  moment's  reflection  on  what  precedes  cannot  fail  of 
shewing  how  extremely  difficult,  or  rather  how  utterly  im- 
practicable it  must  have  been  for  the  Negotiators  of  1783  to 
describe  the  Boundary  throughout  its  whole  extent  in  such 
terms  as  to  leave  no  room  for  hesitation  or  dispute  in  fixing 
its  actual  delimitation.  It  would  surely  be  more  reasonable 
to  wonder  at  the  degree  of  success  which  has  attended  the 
labours  of  the  Commissioners  employed  in  that  operation, 
than  to  bs  unprepared  for  some  occasional  inconsistency  be- 


tween  tiic  expressions  of  thu  Treaty  and  the  localities  of  th« 
country  when  ascertained  by  regular  surveys. 

In  no  inquiry  of  this  description  can  the  ends  of  justice 
be  attained,  except  by  lunking  steadily  to  the  intentions  of 
the  Treaty,  or,  in  other  words,  of  those  who  framed  it.  Few 
Treaties  would  afl'ord  occasions  for  dispute,  if  the  terms,  in 
which  they  are  expressed,  coidd  always  be  applied  with 
clearness  and  certainty  to  the  cases  for  which  they  wero 
meant  to  provide.  It  is  precisely  the  obixurity,  or  contradic- 
tion of  the  terms,  or  a  wart  of  evident  conformity  between 
them  and  the  thing  to  be  done,  which  is  the  frequent  cause 
of  difficulty  in  carrying  Treaties  into  execution.  This  de* 
iect  attaches  more  or  less  to  all  human  agreements.  In  those 
which  subsist  between  Governments  and  Nations,  separated 
from  each  other  by  distance,  and  still  more  so  by  the  diilVir* 
ence  of  their  views,  circumstances  and  interesty,  there  must 
necessarily  be  greater  room  for  its  operation.  From  what 
special  causes  the  Treaty  of  1783  was  peculiarly  liable  to 
this  evil,  in  so  far  as  respects  the  Boimdarics  of  The  United 
States,  it  would  be  superfluous  to  repeat.  The  cogent  evi- 
dence, however,  which  comes  in  aid  of  the  letter  cf  the 
Treaty  to  indicate  the  real  intention  of  the  Parties,  would 
leave  as  little  reason  to  regret  any  want  of  precisencss  that 
might  be  found  in  its  terms,  as  any  such  inaccuracy  would 
itself  be  calculated  to  create  surprise  under  the  known  cir-* 
cumstances  of  the  case. 

But  if  it  can  be  shewn  that  the  terms  of  the  Treaty,  right- 
ly understood,  are  not  in  contradiction,  either  with  the  prin- 
cipal features  of  the  country,  as  now  ascertained,  or  with  the 
presumed  intentions  of  the  Parties,  and,  on  the  contrary, 
that  they  correspond,  to  all  declared  intents  and  purposes, 
with  the  Boundary  Line  indicated  by  the  present  British 
claim,  such  a  concurrence,  which  could  hardly  have  been 
reckoned  upon  with  entire  confidence  when  the  Treaty  was 
signed,  must  surely  be  entitled  to  its  full  weight.  The 
conclusion  to  which  it  leads  would  be  the  more  inevitable, 
when  taken  in  connection  with  the  circumstance  that  the 
wording  of  the  Treaty,  in  one  decisive  particular,*  was 
clearly  and  cautiously  selected,  with  a  view  to  that  very  li- 
mitation for  which  Great  Britain  contends  in  support  of  her 
claim.  Evidence  of  this  description  leaves  little  or  nothing 
to  be  desired.  But,  after  all,  the  main  object  is  to  ascertain 
the  real  intention  of  the  Parties  to  the  Treaty,  and  provided 

♦  This  refers  to  the  term  "  Atlantic  Ocean,"  used  in  the  second  Article  of 
he  Treaty  cf  !78^|  iind  furihrr  explained  Id  the  courie  of  the  cneuing  remark*. 
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that  object  be  attained  according  to  the  best  available  means 
of  information,  it  is  of  small  comparative  importance  whe- 
ther the  spirit  or  the  letter  of  the  Treaty  be  found  most  con- 
ducive to  its  accomplishment.  One  thing  is  certain :  the 
letter  is  only  of  value  in  proportion  as  it  tends  to  the  disco- 
very or  maintenance  of  the  truth.  Now,  truth  is  by  no 
means  of  a  narrow  or  partial  character.  It  cannot,  indeed, 
be  entirely  severed  from  the  letter,  but  it  is  dilFused  through 
the  context,  and  lives  in  the  spirit  of  a  Treaty.  Vattel  ox- 
presses  himself  as  follows,  in  the  17th  chapter  of  his  second 
Book  :  "  If  it  happens  that  the  Contracting  Parties  have  not 
"  made  known  their  will  with  sufficient  clearness,  and  with 
"  all  the  necessary  precision,  it  is  certainly  more  conformable 
"  to  equity,  to  seek  for  that  will  in  the  sense  most  fuvoura- 
"  ble  to  equality  and  the  common  advantage,  than  to  sup- 
•'  pose  it  in  the  contrary  sense."  Thus  it  is,  that  the  autho- 
rity of  the  most  approved  writers  on  the  Law  of  Nations  is 
found  in  strict  accord  with  the  maxims  of  common  sense 
and  good  faith. 

The  United  States  have,  indeed,  spared  no  effort  to  make 
out  that  the  terms  of  the  Treaty,  taken  in  their  obvious  and 
literal  "sense,  establish  incontestably  the  line  of  Boundary 
claimed  by  them  to  the  exclusion  of  every  other.  The 
truth  of  this  assertion  is  positively  denied  on  the  part  of 
Great  Britain.  The  words  of  the  Treaty  Article,  taken  by 
themselves,  lead  to  no  such  conclusion  ;  taken  with  reference 
to  the  Treaty  at  large,  they  lead  to  a  very  different  conclu- 
sion ;  and  taken  with  reference  not  only  to  the  Treaty,  but 
also  to  the  intentions  of  those  who  framed  it,  as  further  ma- 
nifested by  various  corroborating  circumstances,  they  estab- 
hsh  clearly  and  satisfactorily  the  justice  of  the  British 
claim. 

Looking,  first,  to  the  Treaty  itself,  nothing  can  be  clearer 
than  the  great  governing  principle  upon  which  its  provisions 
were  founded.  This  principle  is  distinctly  laid  down  in  the 
preamble  of  the  Definitive  Treaty  concluded  in  1783,  and 
also  in  that  of  the  Preliminary  Articles  signed  in  the  prer  j- 
ding  year.  "  It  is  agreed,'^  says  the  latter,  "  to  form  the 
**  Articles  of  the  proposed  Treaty  on  such  principles  of  libe- 
"  ral  equity  and.  reciprocity,  as  that  partial  advantages 
"  (those  seeds  of  discord)  being  excluded,  such  a  beneficial 
"  and  satisfactory  iut&rcowse  between  the  two  Countries 
"  may  be  established,  as  to  promise  and  secure  to  both  per- 
'^  petual peace  and  harmony.''  In  the  Definitive  Treaty  it 
is  declared  to  be  the  intention  of  the  Parties  to  establish 


their  relations  with  each  other  '•  upon  the  ground  of  recipe 
"  rocal  adoantai^es  and  mutual  convenience,^'  in  such  man- 
ner as  to  promote  and  secure  the  same  great  object  of  per- 
petual harmony  between  both.  In  addition  to  these  general 
but  forcible  expressions,  the  Article  immediately  relating  to 
Boundaries  is  prefaced  by  a  specific  statement  of  the  motive 
which  induced  the  Parties  to  declare  them  by  mutual  agree-< 
ment,  namely,  "  that  all  disputes  which  might  arise  in  fu^ 
"  ture  on  the  subject  of  the  Boundaries  of  the  said  United 
"  States  may  he  prevented.'''  No  words  could  express  more 
distinctly  than  these  passages  the  desire  of  both  Parties,  not 
only  to  preclude  the  possibility  of  future  dispute  by  defining 
the  Boundaries  as  positively  as  it  was  then  practicable  to  de- 
fine them,  but  also  to  settle  them  in  such  a  manner  as  would 
best  consult  the  convenience  of  each  Party,  and  thereby  con- 
ciliate the  acknowledged  rights  and  true  interests  of  both. 

It  further  results  from  an  examination  of  the  Treaty,  that 
although  the  agreement  to  define  the  Boundaries  originated 
in  the  above-mentioned  motiv^es,  the  act  of  definition  itself 
was  peremptory ,  and  purposely  rendered  independent  of  every 
principle  or  motive,  but  the  declared  consent  of  the  Parties. 
The  first  Article  contains  a  recognition  of  the  Independence 
of  the  Thirteen  United  States  and  of  their  territory.  The 
second  Article  declares,  by  mutual  agreement,  what  the  ex- 
tent of  territory  so  recognized  was  meant  to  be.  The  re- 
cognition and  the  declaration  axe  two  separate  things.  The 
Treaty  being  silent,  it  cannot  be  presumed  that  they  were 
intended  to  be  strictly  co-extensive,  in  the  teeth  of  that  un- 
certainty whi^h  was  known  to  hang  over  the  conflicting 
claims  of  the  two  Countries  with  respect  to  a  considerable 
portion  of  the  common  frontier. 

This  peremptory  definition  of  the  Boundaries,  it  is  also  to 
be  rememberedjWas  applied  exclusively  to  The  United  States. 
There  is  no  question  of  the  Boundary  of  the  British  Colonieg, 
except  as  a  consequence  of  the  settlement  of  The  United 
States'  Boundary.  Wherever  the  States  border  on  those 
Colonies,  the  same  Boundary  Line  which  limits  the  one 
must  necessarily  limit  the  other  also.  The  two  Countries 
did  not  stand  in  corresponding  situations  towards  each  other 
when  the  Treaty  of  1783  was  negotiated.  Whatever  ad- 
vantage might  accrue  to  the  United  States  from  having  their 
sovereignty  recognized  by  Grea,t  Britain,  the  validity  of  the 
British  title  to  the  remaining  British  Possessions  could  derive 
no  additional  strength  from  being  acknowledged  by  them. 
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On  the  whole,  then,  it  may  be  affirmed  with  confidence, 
that  the  intention  of  the  Treaty  was, 

1°  To  define  exclusively  the  limits  of  the  United  States  ; 

2*^  To  define  them  peremptorily  ; 

S-*  To  define  them  with  the  view  of  preventing  future 
disputes ;  and, 

4'^  To  define  them  in  such  a  manner  as  to  promote  the 
*'  reciprocal  advantage  and  mutual  convenience"  of  both 
Countries. 

The  next  field  of  inquiry  is  the  negotiation  which  prece- 
ded the  conclusion  of  the  Treaty.  But  in  making  any  in- 
quiry into  the  imperfect  records  of  that  event,  care  must  be 
taken  to  guard  equally  against  partiality,  and  needless  dis- 
cussion. The  last  of  these  dangers  may  be  avoided  by  ap- 
pealing only  to  such  documents,  relative  to  the  Treaty,  as 
proceeded  either  from  the  negotiators  themselves,  or  from 
the  authorities,  under  whose  instructions  they  acted.  The 
former  is  little  to  be  apprehended  on  the  side  of  Great  Bri- 
tain, if  the  documents  referred  to,  instead  of  being  British, 
or  even  common  to  both  parties,  are  entirely  and  exclusively 
American.  Sufficient  materials,  even  on  this  limited  plan, 
are  in  existence. 

In  "  The  Secret  Journals  of  the  Acts  and  Proceedings  of 
Congress,"  published  in  the  United  States  in  1821.  under 
the  authority  of  Congress,  a  full  account  is  given  of  the  pro- 
ceedings of  the  American  Congress  relative  to  the  negotia- 
tions which  preceded  and  introduced  the  preliminary  articles 
of  1782,  subsequently  embodied  in  the  definitive  Treaty 
of  1783. 

Among  these  documents  are  the  original  instructions  given 
by  Congress  to  their  Commissioner  appointed  to  conduct  the 
negotiations,  which  instructions  include  the  first  draft  of  the 
article  respecting  Boundaries,  as  adopted  in  Congress  after 
long  and  anxious  deliberation. 

The  following  are  extracts  from  those  instructions,  vol. 
ii.  p.  224 : 

"  August  14,  1779. — Congress  proceeded  in  the  consider- 
"  ation  of  the  instructions  to  the  Minister  to  be  appointed 
"  for  negotiating  a  Peace,  and  unanimously  agreed  to  the 
"  following  draft  of  instructions  to  the  Commissioner  to  be 
"  appointed  to  negotiate  a  Treaty  of  Peace  with  Great 
"  Britain. 

"  Sir, — You  will  herewith  receive  a  commission,  giving 
•'  you  full  power  to  negotiate  a  Treaty  of  Peace  with  Great 
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•Britain,  in   doing  \vhi<;h   you  will  conl'orm  to  the  ft)lluvvr^ 

'  ing  iufoimation  and  instructions  : 
"  1.  The  United  tStati^s  are  sincerely  desirous  ni   peace, 

'  and  wish  by  every  means,  consistent  with  then-  dignity 
and  safety,  to  spare  the  further  eifusion  of  lilood.  Tliey 
have,  therefore,  by  your  connnissioii  and  these  instructions, 
laboured  to  remove  the  obstackis  to  that  event,  Itefore  the 
enemy  have  evidenced  their  disposition  fo-  it.  l?ut  as  tbe 
great  object  of  the  present  definisive  w^ar  o  i  the  part  of  thtj 
AlHes  is  to  establish  the  Indejx^ndence  of  the  I'nited  States, 
and  as  any  Treaty  whereby  this  end  cannot  be  obtained 
must  be  only  ostensible  and  illusory,  you  are,  therefore,  to 
make  it  a  preliminary  article  to  any  negotiation,  that  Great 
Britain  shall  agree  to  treat  with  the  United  Stales  as  sove- 
reign, free,  and  independent. 

"  2.  You  shall  take  especial  care  also,  that  tJie  indejjen- 
d^nce  of  the  said  States  be  eflectually  assured  and  con- 
firmed by  the  Treaty  or  Treaties  of  Peace,  according  to 
the  form  and  effect  of  the  Treaty  of  Alliance  with  His 
Most  Christian  Majesty.  And  you  shall  not  agr{;e  to  such 
Treaty  or  Treaties,  unless  the  same  be  thereby  so  assured 
and  confirmed. 

"  3.  The  Boundaries  of  these  States  are  as  follows,  viz.  : 
those  States  are  bounded  North,  by  a  line  to  be  drawn //-ow 
the  north-iocst  angle  of  Nova  Scotia  along  the  highlands 
which  divide  those  rivers  which  empty  themselves  into  the 
River  St.  Lawrence,  from  those  w^hich  fall  hifo  the  Atlan- 
tic Ocean,  to  the  north- westernmost  liead  of  Connecticut 
River  ;  thence  down  along  the  middle  of  that  river  to  tlie 
forty-fifth  degree  of  north  latitude  ;  thence  due  west  in  the 
latitude  forty-five  degrees  north  from  tlie  equator  to  the 
north-westerrmiost  side  of  the  River  St.  liawrcnce  or  Ca- 
daraqui ;  thence  straight  to  the  south  end  of  Nepissing  ; 
and  thence  straight  to  the  source  of  the  River  Mississippi : 
West,  by  a  line  to  be  drawn  along  the  middle  of  the  River 
Mississippi  from  its  source  to  where  the  said  line  shall  in- 
tersect the  thirty-first  degree  of  north  latitude  :  South,  by 
a  line  to  be  drawni  due  east  from  the  termination  of  the 
line  last  mentioned  in  the  latitude  of  thirty-one  degrees 
north  from  the  etjuator  to  the  middle  of  the  River  Apala- 
chicola,  or  Catahouchi  ;  thence  along  the  middle  thereof 
to  its  junction  with  the  Flint  River;  thence  straight  o 
the  head  of  St.  Mary's  River  :  and  thence  down  along  the 
middle  of  St.  Mary's  River  fo  the  Atlan'ic  Ocean  :  and 

'  Ea,st,  by  a  line  to  be  draun  alon[f  the  middle  of  h>t.  John's 


''  liiver  from  lis  source  to  its  mouth  in  the  Bay  of  PnndfiJ, 
'•  comiJruli(}iiditig  all  Isuindf;  within  twenty  le.'igues  of  any 
*'  part  of  the  shores  of  the  United  States,  and  lying  between 
"  lines  to  be  drawn  due  east  from  the  points  wiieie  the  afore-* 
*'  said  Boundaries  between  Nova  Seotia  on  tlio  one  i)avt,  and 
**  East  Florida  on  the  olher  part,  shall  rcspcvtivdij  touch  the 
"  Bay  of  Fandy  and  Atlantic  Ocean.  You  are,  therefore, 
"  strongly  to  contend  tliat  the  whole  of  tlie  said  countries 
"  and  islands  lying  within  the  Boundaries  aforesaid,  and 
"  every  citadel,  fort,  post,  place,  harbour  and  road  to  them 
^^  belonging,  be  absolutely  evacuated  by  the  land  and  sea 
"  forces  of  His  Britannic  Majesty,  and  yielded  to  the  Powens 
"  of  the  States  to  which  they  respectively  belong,  in  such 
•'  situation  as  they  may  bo  at  the  termination  of  the  war. 
"  But,  notwithstanding  the  clear  right  of  these  States,  and 
"  the  importance  of  the  object,  yet  they  are  so  much  in- 
"  fluenced  by  the  dictates  of  religion  and  humanity,  and  so 
"  desirous  of  complying  v^idi  the  earnest  request  of  their  AI- 
"  lies,  that  if  the  line  to  be  drawn  from  the  mouth  of  the 
*'  Lake  Nepissing  to  the  head  of  the  Mississippi  cannot  be  ob- 
"  tained  without  continuing  the  war  for  that  purpose,  you 
*'  are  hereby  empowered  to  agree  to  some  other  line  between 
"  that  point  and  the  River  Mississippi ;  provided  the  same 
*'  shall  in  no  part  thereof  be  to  the  southward  of  latitude 
"  forty-five  degrees  north.  And  ia  like  manner,  if  the  East- 
"  em  Boundary  above  described  cannot  be  obtained,  you  arc 
"  hereby  empowered  to  agree  that  the  same  shall  be  after- 
*'  wards  adjusted,  by  Commiss'ioners  to  be  duly  appointed 

for  that  ptir pose,  according  to  such  line  as  shall  be  by  them 
"  settled  and  agreed  on,  as  the  Boundary  bctiDccn  that  part 
"  of  the  State  of  Massachusetts  Bay,  formerly  called  the 
"  Province  of  Maine,  and  the  Colony  of  Nova  Scotia,  agree- 
*'  ably  to  their  respective  rights.  And  you  may  also  consent, 
"  that  the  enemy  shall  destroy  such  fortifications  as  they 
"  may  have  erected." 

Subsequently,  ni  the  year  1732,  after  the  negotiations  had 
been  actually  opened,  the  American  Congress  took  these 
matters  into  consideration,  and  concurred  in  a  report  mf.de 
to  them  by  a  Committee  of  their  House,  appointed  to  inves- 
tigate the  subject  of  Boundaries  with  reference  to  the  above- 
cited  instructions. 

Of  that  re])ort,  v/hich  may  bo  seen  at  length  in  the  above- 
mentioned  ''  Secret  Journals  of  the  Old  Congress,"  Vol.  iii. 
p.  169.  the  follov.^iiig  are  extracts. 
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The  Committee  reported  ''  that  they  had  collected  facts 
'  and  observations,  which  they  recommend  to  be  referred 
'  to  the  Secretary  for  Foreign  Atiairs,  to  be  by  him  digested, 
'  completed  and  transmitted  to  the  Ministers  Plenipotentiary 
'for  negotiating  a  Peace,  for  their  information  and  use.   *   "* 

'*  With  respect  to  the  Bonndaries  of  the  States,  *  fi"  * 
'  Massachusetts  claims  vndcr  tho  charter  f^ra}ited  by  TFiV- 
'  liani  and  Mary  on  the  ITlh  October,  1001. 
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"  It  is  incumbent  on  us  to  show  tliat  the  territorial  rights 
of  the  thirteen  United  States,  while  in  the  character  of 
British  Colonies,  were  the  same  with  those  defmcd  in  the 
instructions  given  to  Mr.  J.  Adams  on  the  —  day  of  Au- 
gust, 1779,  **#*## 
So  fair  arc  our  pretensions  rendered  by  the  united  opera- 
tion of  the  grants,  charters,  Royal  commissions,  and 
Indian   cessions,  #  #  *  ti^.^    ^y^^ 

shall  content  ourselves  with  reviewing  ttie  objections  whioli 
will  most  probably  be  urged  against  them,  without  enter- 
ing into  the  direct  proofs  of  our  titles. 

^^  First  objection.  Even  upon  the  supposition  that  the 
charter  of  Massachusetts  is  valid  so  as  to  cover  the  vacant 
lands,  still  it  does  not  follow  that  St.  John's  River  is  part 
of  its  Eastern  Boundary  ;  for  that  river  is  contended  to  be 
in  Nova  Scotia  under  the  expression  of  the  New  Charter 
of  Massachusetts  in  1601,  which  conveys  the  country 
between  the  Province  of  Maine  and  Nova  Scotia.  The 
south-west  boundary  of  Nova  Scotia,  therefore,  will  regu- 
late this  claim.  But  it  is  well  known  that  in  the  alterca- 
tion between  France  and  Great  Britain  upon  this  very 
subject  in  1751,  A<3adia  or  Nova  Scotia  was  asserted  by 
the  latter  to  be  bounded  by  Pentagoet  or  Penobscot  River. 

''  Aiistver.  "  It  is  to  be  observed,  that  when  the  boun- 
daries of  the  United  States  were  declared  to  be  an  ultima- 
tum, it  was  not  thought  advisable  to  continue  the  war 
merely  to  obtain  territory  as  far  as  St  John^s  River  ;  but 
that  the  dividing  line  of  Massachusetts  and  A' ova  Scotia 
was  to  be  consigned  to  future  settlement.  It  must  be  con- 
fessed, also,  that  this  country,  which  is  said  in  the  New 
Charter  to  border  on  Nova  Scotia  and  the  Province  of 
Maine,  on  opposite  sides,  and  which  goes  under  the  name 
of  Sogahock,  cannot  be  proved  to  extend  to  the  River  St. 
John  as  clearly  as  that  of  St.  Croix.  But  there  is  some 
reason  notwithstanding  to  believe,  that  Nova  Sroiia  ;/,'«.<! 
never  supposed  hy  the  Britiph  King  in  any  grant  to  hix 
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'•  subjects  to  come  to  the  south  o/^t.  John's  River,  althougb 
"  he  might  hiivo  exacted  from  France  a  rehnquishment  of 
''  the  lands  to  the  River  Penobscot,  or  even  Kennebec,  as  a 
"  part  of  Nova  Scotia." 

Tiie  Committee,  after  further  reasoning  upon  iho.  supposed 
Boundaries  hiid  down  in  various  old  charters  affecting  that 
country,  conclude  this  part  of  their  report  by  saying  : 

"  We  are  obliged  to  urge  probabilities,  because  in  the  early 
"possession  of  a  rous^h  unreclaimed  country,  accuracy  of 
*'  lines  cannot  be  much  attended  to.  But  we  wish  that  the 
"northeastern  Boundary  of  Massachusetts  maybe  left  to 
"  future  discussion,  when  other  evidences  may  be  obtained, 
'*  which  the  war  has  removed  from  us." 

In  a  work  entitled  the  "  Private  Correspondence  of  Dr. 
Franldin,''^  we  find  the  following  authentic  account  of  wha,t 
occurred  during  this  important  period  of  the  negociations  in 
1782. 

1.  Extract  of  a  letter  from  Dr.  Franklin  to  the  Honble. 
Robert  Livingston,  dated  Passy,  14th  October,  1782. 

"  'Ve  have  now  made  several  preliminary  propositions, 
"  which  tlic  English  Minister,  Mr.  Oswald,  iias  approved 
'•  and  sent  to  his  Court.  He  thinks  they  will  be  approved 
"  there,  but  I  have  some  doubts.  In  a  few  days,  however, 
"  the  answer  expected  will  determine.  By  the  first  of  these 
''  articles  the  King  of  Great  Britain  renounces  for  himself 
"  and  successors  all  claim  and  pretension  to  dominion  or  ter- 
"  ritory  within  the  thirteen  United  States  ;  afid  the  Bonn- 
"  daries  are  described  as  in  our  instructions,  e.vcept  that  the 
"  line  betioeen  Nova  Scotia  and  New  England  is  to  be  sct- 
"  tied  by  Commissioners  after  the  Peace.'''' 

2.  Extract  of  a  letter  from  Dr,  Franklin  to  the  Hon.  R. 
"  Livingston,  dated  Passy,  December  5,  1782. 

"  You  desire  to  be  very  particularly  acquainted  with  every 
"  step  which  tends  to  a  negociation.  I  am  therefore  en- 
"  couraged  to  send  you  the  first  part  of  the  journal,  which 
"  accidents  and  a  long  severe  illness  interrupted,  but  which 
"  from  notes  I  have  by  me  may  be  continued,  if  I  thought 
"  proper.  In  its  present  state  it  is  hardly  fit  for  the  inspec- 
"  tion  of  Congress,  certainly  not  for  public  vjew  ;  I  confide 
"  it  therefore  to  your  prudence. 

*'  The  arrival  of  Mr.  Jay,  Mr.  Adams,  and  Mr.  Laurens, 
"  relieved  me  from  much  anxiety,  which  must  have  con- 
"  tinned,  if  I  had  been  left  to  finish  tht  Treaty  alone  ;  and 
"  It  has  given  me  the  more  satisfaction,  as  I  am  sure  the 
"  business  hanS  profited  by  their  assistance. 
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"  Much  of  the  summer  had  been  taken  up  in  objecthi^ 
"  against  the  Powers  given  by  Great  Britain  ;  and  in  remov- 
"  ing  those  objections,  the  using  any  expressions  that  might 
"  imjjly  an  acknowledgement  of  our  independence,  seemed 
"at  first  industriously  to  be  avowed.  (Q,.  avoided?)  But 
"  our  refusing  otherwise  to  ireat,  at  length  induced  them 
"  to  get  over  that  difficulty  ;  and  then  we  came  to  the  point 
"  of  making-  propositions.  Those  made  by  Mr.  Jay  and 
*'  me,  oefore  the  arrival  of  the  other  gentlemen,  you  will 
*'  find  in  the  enclosed  paper,  No.  1,  which  was  sent  by  the 
U  "  British  Plenipotentiaries  to  London  for  the  King's  const- 
*'  deration.  After  some  weeks  an  Under  Secretary,  'Mr. 
"  Strachey,  arrived,  with  whom  we  had  much  contestation 
"  about  the  Boundaries,  and  other  articles  which  he  propo- 
*'  sed  ;  we  settled  some,  which  ho  carried  to  London,  and 
"  returned  with  the  propositions,  some  adopted,  others  omit- 
*'  ted  or  altered,  and  new  ones  added,  which  you  will  see, 
"  Paper  No.  2.*  We  spent  Qnany  days  in  disputing,  and 
"  at  length  agreed  o\\  and  signed  the  preliminaries,  which 
"  you  will  receive  by  this  conveyance." 

Paper  No.  1,  above  referred  to. 

"  Articles  agreed  upon  by  and  between  Richard  Oswald, 
'■Esq.,  the  f Commissioner  of  Ilis  Biitannic  Majesty  for 
"  treating  of  Peace  with  the  Commissioners  of  the  United 
"  States  of  America,  on  behalf  of  His  said  Majesty,  on  the 
"  one  part,  and  Benjamin  Franklin,  and  John  Jay,  two  of 
"  the  Commissioners  of  the  said  States  for  treating  of  Peace 
''  with  the  Commissioners  of  His  said  Majesty,  on  their  be- 
"  half,  on  the  other  part. 

"  Whereas  reciprocal  advantages  and  mutual  convenience 
"  are  found  by  experience  to  form  the  only  permanent  foun- 
"  dation  of  peace  and  friendship  between  States,  it  is  agreed 
"  to  frame  the  articles  of  the  proposed  Treaty  on  such  prin- 
"  ciplcs  of  liberal  equity  and  reciprocity,  as  t/uit  partial  ad- 
^^  vantages  (those  seeds  of  discord)  being  excluded,  such  a 
''  beneficial  and  satisfactory  intercourse  between  the  two 
''  countries  may  be  established,  as  to  pi'omise  and  secure  to 
"  both  the  blessings  of  perpetual  peace  and  harmony. 

1st.  "  His  Britannic  Majesty  acknowledges  the  said  United 
''  States,  viz.,  New  Hampshire.  Massachusetts  Bay,  Rhode 
"  Island  and  Providence  Plantations,  Connecticut,  New 
'•York,  New  Jersey,  Pennsylvania,  Delaware,  Marybnd, 
'■  Virginia,  North  Carolina,  South  Carolina,  and  Georgia,  to  be 

*  Thin  pHpcr  No.  'i  is  not  roiitaiired  in  flie  work  from  which  lhc«e  extract" 
arc  tHkcii, 
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free,  sovereign,  and  inde})endent  States  ;  that  he  treats  Avitli 
them  as  such  ;  and  for  Himself,  his  Heirs  and  Succcssorti, 
relinquishes  all  claims  to  the  government,  propriety  and 
territorial  rights  of  the  same,  and  every  part  thereof ;  and 
that  all  disputes  which  might  arise  in  future  on  the  suhject 
of  the  Boundaries  of  the  said  United  States,  may  be  pre" 
vented,  it  is  hereby  agreed  and  dechired  that  the  follow- 
ing are,  and  shall  remain  to  be,  their  Boundaries,  viz  : 

"  The  said  States  are  bounded  North  by  a  line  to  he  drawn 
front  the  North-west  angle  of  Nova  Scotia  along  the  high- 
Ittnds  which  divide  those  rivers  that  empty  themselves  into 
the  River  St.  Lawrence  from  those  rvhirh  fall  into  the 
Atlantic,  to  the  North-tvesternmost  head  of  Connecticut 
River ;  thence  down  along  the  middle  of  that  river  to  the 
46th  degree  of  north  latitude,  and  thence  due  west  in  the 
latitude  forty-five  degrees  north  from  the  E(iuator,  to  the 
north-westernmost  side  of  the  River  St.  Lawrence,  or  Ca- 
tarc^uy  ;  thence  straight  to  the  Lake  Nepissing,  and  thence 
straight  to  the  source  of  the  River  Mississippi  :  west,  by  a 
line  to  be  drawn  along  the  middle  of  the  River  Mississippi, 
to  where  the  said  line  shfll  intersect  the  31st  degree  of 
north  latitude  ;  south,  by  a  line  to  be  drawn  due  oast  from 
the  termination  of  the  line  last  mentioned,  in  the  latitude 
of  31  degrees  north  of  the  Equator  to  the  middle  of  the  Ri- 
ver Apalachicola,  or  Catahouchi ;  thence  along  the  middle 
thereof  to  its  junction  with  the  Flint  River  ;  thence  straight 
to  the  head  of  St.  Mary's  River ;  thence  down  along  the 
middle  of  St.  Mary^s  River  to  the  Atlantic  Ocean  :  and 
fast,  by  a  line  to  be  draion  along  the  middle  of  the  St. 
John^s  River  from  its  sotirce  to  its  moidk  in  the  Bay  of 
Fundy  ;  comprehending  all  islands  within  twenty  leagues 
of  any  part  of  the  shores  of  the  United  States,  and  lying 
between  lines  to  be  drawn  due  east  from  the  points  where 
the  aforesaid  Boundaries,  between  Nova  Scotia  on  the  one 
part,  and  East  Florida  on  the  other,  shall  respectively  touch 
the  Bay  of  Fundy  AND  the  Atlantic  Ocean." 

"  Paris,  8th  October,  1782. 

"  A  true  copy  of  which  has  been  agreed  on  between  the 
•*'  American  Commissioners  and  me,  to  be  submitted  to  His 
^' Majesty's  consideration.         (Signed)         "R.Oswald." 

"  Alteration  to  be  made  in  the  Treaty,  respecting  the  Boun- 
"  daries  of  Nova  Scotia,  viz  : 

**  East,  the  true  line  betweenwhich  and  the  United  Stata* 
■"  shall  be  settled  by  Commissioners,  as  soon  as  conveniently 
"  may  bt  after  the  war.'- 
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3.  Hvtmct  of  a  letter  from  Dr.  Frankhn  to  the  Hon.  It. 
Livin!,'stoii,  Secretary  for  Foreign  Allairs,  dated  Passy,  I4tl> 
December,  1782  :  '        . 

*•  Sill, — We  liavo  the  lionour  to  congratulate  Congress  on 
"  the  siij;iintiire  of  the  Preliniliiuries  of  a  Peace  between  ih© 
"Court  of  Great  Uritain  and  the  United  States  of  America, 
"  to  bo  inserted  in  a  Dcjfuiitivc  Treaty  so  soon  as  the  terms 
*'  between  the  Crowns  of  franco  and  Great  Britain  shall  be 
*'  agreed  on.  A  copy  of  the  articles  is  here  enclosed."— 
(N.  K.  The  second  article  is  there  described  such  as  it  flow 
stands  in  the  Treaty  of  1783.) 

"  Remarks  on  Article  II.  relative  to  tlio  Boundaries : 

"  Tlio  Court  of  Great  Britain  insisted  on  retaining  all  the* 
"  territories  comprehended  within  the  Province  of  Q^uebec, 
"  by  the  Act  of  Parliament  respecting  it.     They  contended 

that  Nova  is^catia  should  extend  to  the  River  Kennebec.''^ 

The  evidence  of  Mr.  Adams  and  Mr.  Jay  (co-plenipotenti- 
nries  with  Dr.  Franklin  in  negotiathig  theTreaty  of  1782-3^ 
relative  to  th(;  same  matters,  subsequently  taken  on  oath  be" 
fore  the  Conmiissioncrs  appointed  under  the  Treaty  of  1794, 
for  ascertaining  the  true  St.  Croix,  corroborates  in  every  point 
the  information  given  by  Dr.  Franklin. 

"  The  British  Commissioners,"  says  Mr.  Adams,  *'  first 
"  claimed  to  Piscataqua  River,  then  to  Kennebec,  then  to 
•*  Penobscot,  and  at  length  to  St.  Croix,  as  marked  on  Mit-- 
"  chell's  map." 

That  map,  Mr.  Adams  had  declared,  was  the  only  map  or 
plan  which  was  used  by  the  Commissioners  at  their  public 
conferences. 

Mr.  Adams  proceeds  to  say,  "  one  of  the  American  Com-" 
"  missioners  at  first  proposed  the  River  St.  John  as  marked 
"  on  Mitchell's  map ;  but  his  colleagues  observing,  that  as 
"  the  St.  Croix  was  the  River  mentioned  in  the  charter  of 
"  Massachusetts  Bay,  they  could  imt  justify  insisting  on  the 
"  St.  John  as  an  ultimatum,  he  agreed  with  them  to  adhera 
"  to  the  charter  of  Massachusetts  Bay.^^ 

"  The  ultimate  agreement,"  rei)eats  Mr.  Adams,  in  reply  to 
another  interrogatory,  "  was  to  adhere  to  the  Charter  of  Ma»- 
"  sachusetts  Bay,  and  to  the  St.  Croix  River  mentioned  in  if, 
"  which  was  supposed  to  be  delineated  in  Mitchell's  map." 

Mr.  Jay  declared  on  oath,  in  the  same  manner,  that  "  in  the 
"  course  of  the  negociations,  difficulties  arose  respecting  th©^ 
"  eastern  extent  of  the  United  States.  That  Mitchell's  map 
"  was  before  them,  and  was  frequently  consulted  for  geogra- 
"  phical  information." 
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Further,  Mr.  Jay  declared,  "that  he  duiihttd  th.re  having 
"  then  hccnvcry  clear  conr.tptiuns  riiutivc  to  thi:  jiLit  unrf  pn- 
"  cisc  eastern  extent  of  Mtissarhiis/tfs,  iVtr  he  luul  reason  to 
"  believe,  that  respectable  opinions  in  America  at  that  time 
"  ( 178'/i)  considered  the  River  St.  John  us  the  proper  eastern 
"  limit  of  the  United  States." 

The  foregoing  d()cumcnts  will  now  form  the  subject  of" 
some  remarks  in  the  order  in  which  they  have  been  quoted. 

The  instructions  framed  in  1779  by  the  Congress  of  The 
United  States,  i^reparatory  to  a  negotiation  for  peace,  contain 
the  same  Article  res[)ecting  Boundaries  which,  with  some 
important  modifications,  was  aftei  wards  transferred  to  the 
Treaty.  The  changes  introduced  into  the  Article  relate  to 
two  portions  of  the  Boundary  :  l*^.  That  part  of  the  North- 
ern Boundary  which  extends  from  where  the  parallel  of  45*^ 
North  Latitude  intersects  the  River  St.  Lawreuce  to  the  Mis- 
sissippi :  2*.  The  Eastern  and  adjoining  part  of  the  North- 
«rn  Boundui-y  of  the  United  States.* 

The  first  of  these  amendments  had  the  eflTcct  of  substitu- 
ting for  the  Line  proposed  by  The  Unite  i  States  from  Lake 
Nepissing  to  the  Mississippi  another  line  passing  very  consi- 
derably to  the  South,  through  the  great  chain  of  North  Ame- 
rican Lakes.  In  virtue  of  the  second,  the  River  St.  Croix  ia 
made  to  constitute  the  Eastern  boundary  of  the  United  States, 
instead  of  the  River  St.  John,  which  had  been  proposed  by 
the  American  Congress  ;  and  certain  highlands  are  substitu- 
ted for  that  part  of  the  River  St.  John,  which  would  have 
formed  a  boundary  on  the  north  ;  a  definition  of  what  was  to 
be  understood  by  "  the  North  West  Angle  of  Nova  Scotia," 
having  been  at  the  same  lime  inserted  in  the  same  Article  of 
the  Treaty.  It  is  further  to  bo  observed,  that  such  latitude 
as  had  been  given  by  the  instruction  itself  to  the  American 
Commissioners  was  subjected  to  certain  specific  restrictions, 
and  that  in  both  the  cases  above-mentioned,  these  restrictions, 
as  well  as  the  original  proposals,  were  set  aside  in  the  cour.so 
of  the  negotiation.  With  respect  to  the  latter,  the  American 
Negotiators,  incase  of  not  being  able  to  obtain  the  River  St 
John  for  an  Eastern  boundary,  were  "  empowered  to  agree 
"  that  the  same  should  be  afterwards  adjusted  by  Commis' 

*  Although,  in  the  rnstructiori  addressed  by  the  American  Confjress  to  their 
Commissioners,  tire  proposal  of  tht  River  St.  John  is  expressed  only  with  re- 
ference to  the  east  boundary,  it  is,  nevertheless,  manifesr  that,  owing  to  the 
bend  of  that  river  to  the  westward,  it  would,  in  point  of  fact,  constitute  a  cun* 
liderable  part  of  the  northern  boundary  also.  —  ■>.> 
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••  oners  to  be  ihiUj  appointed  for  that  pitrposf."  Ii  is  needless 
to  refifat  the  words  of  the  Treaty  already  citod  to  inovethat 
neither  of"  these  two  pniposaly,  the  orij;inal  or  the  suhstitu- 
ted,  was  aece[)ted  ;  hut  (»n  the  contrary,  that  a  more  westeily 
river  than  the  St.  John,  and  one  whifh  had  ei>iis(Minenlly 
thnen'e(t  ol"  eontraclinu;  the  territory  to  be  defined  on  that 
Bide,  was  niliniately  agreed  njion,  and  no  consii^ned  to  the 
Treaty. 

The  mere  exposition  of  these  faets  is  snfRci^'nt  to  esla- 
bU.^h  that  whatever  may  have  been  the  ]>rineiple  npoii 
which  the  United  States  thonplit  fit  to  gronnd  tlieir 
prolensions,  the  proposals  rnianalinii  i'lom  it  were  evi- 
dently not  satisfactory  to  the  Mritish  (roverimient,  and  that 
the  principle  itself  was  so  little  capuljle  of  he.'ning  them 
ont,  that  it  liecame  indispensable  to  admit  a  new  arrange- 
ment of  the  IJonndaries,  which  could  not  possibly  rei^ise  on 
the  same  principle. 

It  is  observable,  indeed,  that  the  American  Instructions 
declare  no  principle  of  Settlement  with  respect  to  the  Boun- 
daries. ']V)  say  that  "  flic  Boundaries  nf  these  Slates  are  as 
'■\folluws.^'  is  the  assertion  of  a  fact,  not  the  declaration  of  n. 
]>rinci|)le.  Snjiposing  the  proposition  contained  in  tlie.se 
words  of  the  instruction  to  be  true,  it  may  have  been  truo 
on  the  principle  of  possession,  or  on  that  of  right  derived 
from  any  one  of  several  distinct  sources,  or  frr-m  all.  It  may 
have  been  a  right  of  The  United  States,  taken  severally,  or 
of  the  same  States  constituting  one  political  Body.  The 
only  part  of  the  instruction  relating  to  Boundaries,  w'hicli 
even  hints  at  a  i)rinciple,  is  that  incidental  clause  wherein 
a  substitution  for  the  proposed  eastern  boundary  is  })laced 
eventually  at  the  discretion  of  the  American  Minister. 
Speaking  of  the  appointment  of  Commissioners  as  condition- 
ally suggested,  the  clau.se  in  question  runs  thus  :  "  Accord- 
"  ingto  such  Line  as  shall  be  by  them  settled  and  agreed  on 
"  as  the  Boundary  between  that  part  of  the  State  of  Massa- 
"  chnsetts  Bay,  for7nerly  called  the  Province  of  Alain c,  and 
"  the  Colony  of  Nova  Scotia,  agreeably  to  their  respective 
"  rights.^'  But  this  proposal  having  been  rejected  by  the 
British  Government,  and  a  new  arrangement  substitiUed  au- 
thoritatively in  the  Treaty  for  the  original  proposal  \vhich 
preceded  it,  there  is  no  ground  whatever  for  concluding  that 
the  Treaty  stipulation,  as  it  now  stands,  was,  in  any  degree, 
connected  with  that  principle.  The  presumption  is,  indeed, 
entirely  the  other  way.  In  giving  a  discretionary  power  to 
their  Minister  on  the  two  points  before  mentioned.   The 
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Uiiitetl  Sl>\t<*.-i  expros.s  tlicinsiMvoi  as  follows;  *•  Moti::iih' 
*'  Htandimjr  the  i;lhau  liumv  uf  thes(  •SVa/e-.v,"  (viz.  lo  ilu;  sot 
of  boiiiidarios  Cnst  proix^seJ)  •'  and  tlw  importaine  of  the  oh- 
*^  ject,  yet  thny  are  so  niurh  tnjluenccd  by  Ihr  dictalcs  of  he- 
**  Liuio.v  ANU  HUMANITY,  S^'c,  that  yoii  tier  Inrtby  rmpoineral 
•'  to  ai^ree  to  sonf  otlur  fJin\  iVr."  'I'lirit  is  to  .Miy,  Iho 
"  cloar  riylit"  of  The  Ihiit.'d  St;itrs  was  ovt'iituuUy  lo  bo 
given  up  from  goueral  niotivfis  of  "  huuianity"  to  the  ob- 
jections, as  sitf'h,  of  theii  advcn'.nry  ;  not,  obiicrvc,  to  any 
conviiicinc;  proofs  wliicli  that  advf.'isaiy  niiglit  fiirni.sli  of  his 
superior  tillij  lo  parts  of  the  froiilicr  l<!rriftiry,  hut  to  his  do- 
teriniiiation  rathrr  to  carry  on  iho  war,  than  to  simi  a  poaco 
in  strict  conformity  with  the  pretensions  of  Tho  United 
States.  Such  forl)earanco  is  worthy  oi'  the  higliest  praise  on 
gromids  of  '•  relii,Mon  and  Immanify  ;"  hut  it  is  any  thini^  ra- 
ther than  cvidonco  that  tlie  JJotuularies,  as  nllinuUely  agreed 
upon,  were  regulated  by  a  fixed  ucknowlodj_^ed  princi|.lo  of 
right. 

An  attentive  perusal  of  tlic  f.trcf^ohig  extracts  from  tho 
Report  of  tho  Connnittce  of  tlic^  American  Con'^reps  can 
hardly  fail  to  suggest  tl. .' J'ollowing  conclusions: — 1^.  ThiU 
although  The  United  States  may  not  liave  thoniditit  pru- 
dent to  ground  their  territorial  claims  upon  any  distinct  prin- 
ciple in  the  instruction  jnepared  for  their  Plonij)otenliary, 
they  well  knew  that  their  only  jilausihlo  title  was  that 
derived  under  their  charters  us  IJiitish  Colonies,  modified  by 
subsequent  Acts  of  the  Covernnient.  2"^.  Tliat,  although 
they  deemed  the  justice  of  their  claims  too  manifest  to  re- 
quire the  exhibition  of  any  direct  proofs,  they,  nevertheless, 
anticipated  opposition  from  Great  IJritain  to  their  proposal 
respecting  the  north-eastern  Boundary,  and  perhaps  even 
the  assertion  of  a  counter  claim,  as  far  west  as  the  River 
Penobscot  or  the  Kennebec.  S*^.  That  with  reference  to 
this  north-eastern  Boundary,  they  felt  the  necessity  oinrging 
probabililies,  "  because  in  the  early  possession,  of  a  rough 
"  unreclaimed  country,  accuracy  of  Lines  cannot  be  muck 
"  attended  to.'''  -P.  That  is  was  "tlicir  "ivish"'  to  have  tho 
"  north-easter II  Boundary  of  Massachusetts  left  to  future 
''  discussion.'^ 

There  is  no  necessity  for  going  info  any  length  of  reason- 
ing on  these  conclusions.  It  is  suincicnt  to  consign  them 
here  for  eventual  reference  ij)  future  stages  of  these  remarks. 
To  one  point,  however,  it  .may  be  well  to  direct  innnodiato 
attention,  namely,  the  "  wish"'  exj^ressed  by  tho  American 
Congress  that  the  north-eastern  Boundary  of  Massachusettj 
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"shouUl  hf  rcsrrvcd  for  fiiturr  (iiEcufsion.  Somr  of  tht  circum- 
Rtnnces  tinder  which  thnt  wish  was  ciitertuiiu'd  may  *  c  ♦ 'aMly 
colloftcd  (Voni  Ihn  dnrunii'nts  nln.'ady  rrlcnt'd  to. 

It  apicais.  ill  th(!  (irst  jihicf,  thnt  Tho  United  States  wow 
then  itrtMidly  in  |)OMse.'<sioti  of  "(irants,  Chnrters,  Doyal 
Cominissions  and  IiKhaii  ( Vssiotm,"  sidHci(Mit  in  their  ojinion 
lo  prove  the  "eleurne^s"  ol'tfieir  "  right."  It  also. 'ipf  ears  that 
the  eharniel  oCthe  Kiver  St.  John,  sueh  as  it  \v':;s  al'terwa'ds 
jjropojicd  in  rteL-iotialioti  as  their  nerth-eastcm  Honndary, 
was  eojn|'r<'hended  in  that  right;  that  the  independent  s(<ve- 
rnij;nty  oCTht!  Ihnfed  Statca,  .socdosely  eoinioetiMl  with  their 
territorial  rif^'iit,  reniainc!!  to  he  estahhshed  ;  and  that  its  os- 
tahUshinent  in  virtne  ol'tiK'  formal  rcvosjrnition  ol"  tJreat  Cri- 
tain  was  the  main  ohj(>et,  to  which  Ihey  were  hxtkiiij;;  with 
cat^erness  as  tho  crown  and  consiinnnation  of  their  slrn<ZLde. 

Tho  approximation  of  thesw  cironmstances  is  hy  no  means 
imimportinit.  It  was  natural  to  iiKiiiire  why  tlierc  shonld 
have  hecn  any  iriah  on  the  jiarl  of  'IMie  I'nit'-d  States,  to 
leave  their  north-(!asteni  iJoinidary  nnsetth^d  in  the  Treaty 
of  Peace,  which  was  to  settle  all  other  parts  of  tho  Ilonn- 
dary,  when  they  were  alrer.dy  possessed  nf  snch  convincin:^ 
proofs  of  tho  '•clearness"'  cftlieir  "  rij/'it  ?"  The  answer  is 
now  ohvions.  The  American  i/'onsres-i,  hesides  wishini^  ear- 
nestly f(^r  l*eac(!,  did  not  overlook  the  advantage  with  which 
they  might  hope  to  maintain  their  ])rete)ision  in  its  ntmost 
extent  after  tho  recognition  of  their  independence  shonld 
have  heen  placed  hy  an  act  of  scl(Mnn  ratification  heyond 
the  reach  of  (Jreat  IJritain.  It  nnght  ho  diiii(Milt  to  prove 
that  the  same  reason  was  among  the  motives  which  indnced 
the  British  (Government  to  insist  njion  defining  the  whole 
Boundary  J/ino  in  one  and  the  saiae  Treaty  ;  but  it  is  at 
least  evident,  in  j)oint  of  fact,  that  Great  Britain  conld 
not  have  acted  more  strictly  in  accordance  with  that  siip- 
position  than  she  (h'tl ;  and  that  the  agreement  ultimately 
consigned  to  tlie  Treaty,  bore  every  a}>pearanco  of  proving 
an  effectual  safe.^^nard  agi.inst  future  dispute  or  encroach- 
ment. 

The  correspondence  of  the  American  Plenipoientiariep, 
and  the  evidence  which  they  snhsecpiently  gave  on  oath  be- 
fore the  Commissioners  appointed  under  the  Treaty  of  1701 
to  ascertain  the  true  river  St.  Croix,  also  present  and  con- 
firT!  facts  which  it  is  material  to  bear  in  mind.  Tho  letters 
and  evidence  in  question  furinish  the  data  wdiich  follow. 

I''.  The  proposals  made  to  the  British  Plenipotentiary^ 
in  the  Negotiations  of  1783,  were  in  suhf^tance  precisely  the 
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«ame  as  those  which  appear  in  the  instructions  drawn  up  by 
the  American  Congress  in  1779,  and  to  which  the  approved 
Report  of  their  Committee,  in  1782,  refers. 

2^.  These  proposals,  on  their  being  sent  to  London  by  Mr. 
Oswald,  were  rejected  by  the  British  Government. 

3*^.  The  American  Negotiators,  after  some  difference  of 
opinio"  "greed  amonrrst  themselves  to  regulate  their  demand 
by  tiic  vJharter  of  Massachusetts  Bay. 

4'-^.  Between  the  rejection  of  the  first  American  proposals, 
and  the  adoption  of  the  Article,  which  now  stands  in  the 
Treaty,  much  strenuo^is  contestation  took  place  respecting 
the  Boundaries,  the  British  Negotiators  demanding  succes- 
sively to  the  Kennebec,  to  the  Penobscot,  and  to  the  St. 
^roix. 

3^^.  No  mention  is  made  of  any  principle  mo^rced  upon  by 
both  Parties  as  the  basis  on  which  tiio  condicting  territorial 
claims  were  to  be  adjusted. 

Enough  has  been  stated  to  efflabUsh  that  what  was  laid 
down  in  the  outset  of  this  inquiry  as  the  gener''  inten- 
tion of  the  Treaty  of  1783,  resuking  from  an  examniation  of 
the  preliminary  expressions  employed  therein,  is  fully  borne 
out  by  such  additional  information  of  an  authentic  kind,  as 
can  now  be  obtained  respecting  the  negotiations,  either 
during  their  progress  or  immediately  prior  to  their  com^ 
mencemcnt.  The  instructions  and  correspondence  of  the 
American  Negotiators  coincide  with  the  I'reaty  itself,  in 
showing  that  notwithstanding  the  conviction  professed  by 
The  United  States  of  the  "  clearness"  of  their  '-'right,"  a  great 
degree  of  uncertainty  prevailed  on  both  sides  respecting  the 
claims  of  either  Party  to  the  Territory  in  dispute,  and  that 
it  was  ultimately  found  best  to  cut  the  knot  by  a  peremptory 
decision,  resting  on  no  principle  but  that  of  mutual  consent 
and  the  obvious  utility  of  removing  any  immediate  cause  of 
disagreement  and  collision  from  the  intercourse  of  the  two 
Coup  tries. 

Having  thus  endeavoured  to  form,  on  grounds  already  ex- 
plained, a  distinct  and  correct  conception  of  what  the  framers 
of  the  Treaty  had'generally  in  view  when  ihey  defined  the 
Boimdaries,  in  the  absence  of  any  settled  line  then  existing 
between  Massachusetts  and  the  adjoining  British  Provinces, 
it  may  considerably  advance  the  argmnent  to  know  what 
notions  were  at  that  time  entertained  of  the  country,  to 
which  both  parties  asserted  a  claim.  No  very  detailed  or 
perfect  information  can  bo  expected  to  result  from  such  an 
enquiry.     The  opinion  oi'  the  American  Congress  has  just 
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been  cited  to  the  effect  that  ''  probabiUties"  onjy  can  b« 
"urged"  with  respect  to  a  "rough,  unreclaimed  country." 
Sonic  knowledge,  however,  though  in  many  respects 
limited  and  inaccurate,  most  surely  have  existed  of  a 
rec;ion  not  wholly  destitute  of  settlers,which  hr'^  oeen  travers- 
ed not  long  before  by  a  body  of  Troops,  and  previously  in- 
vestigated by  an  Officer  in  the  public  employment,  and  of 
which  several  maps  exhibiting  the  supposed  courses  of  the 
principal  rivers  and  the  general  outline  of  the  coast  and  bays 
had  been  published.  That  knowledge,  whatever  may  have 
been  its  degree,  must  surely  have  reached  the  Negotiators  (^ 
the  Treaty;  and  there  can  be  little  doubt  that  in  describing  thfi 
Boundaries  -)i'  The  United  States,  they  were  more  or  less 
guided  by  its  influence. 

'I'he  following  are  Ex*  tcts  from  Governor  Pownall's 
'*  Topographical  Description  of  the  Middle  British  Ameri" 
"  can  Colonies,"'  published  in  ihe  year  1776  : — 

"  All  the  Rivers  which  have  their  sources  amidst  the  northern  ridj^es  of  thii 
"  e>cat  i-HPi^e  fall  into  Canada  or  St.  Lawrcnco  River,  as  the  St.  Francis, 
"  CliaiKJiert*,  nrwl  many  others;  all  which  have  their  sources  anoidst  the  south> 
"  ern  ridf'ps,  /r?//  inh  the  Hny  of  Funde  or  into  the  main  occnn. 

•'  Coniicriiciit  River  rises  in  north  lat.  45°  10'  at  the  licighi  of  Land  in 
"  lonp.  4*  east  of  the  meridian  of  Philadelphia. 

"  A  ranere  runiiinjj  hence  across  the  east  Boundary  lino  in  Ne^v  Hampshire, 
"  in  laf.  44A*',  and  trending  north  east,  forms  the  Height  of  Land  bttweeo 
"  Kennebaig  and  Chnudiere  Rivers;  of  the  nature  and  course  of  this  highland 
"  I  am  totally  uninformed.  «  #  ♦ 

"  As  tie  River  Kennebai;;  has  been  now  rendered  famous  as  a  pttss  by  a 
"  march  of  some  spirit  and  enterprise,  made  by  the  Americans  followinK  it* 
"  course  across  the  land  to  St.  Lawrence,  or  Canada  River,  I  aHaJI  here  jjiva 
"  n  more  particular  and  detailed  description  of  it  than  I  should  otherwise  hiTfl 
"  entered  into. 

"  This  river  in  the  yenr  1.7j4  and  1755  was  talked  of  as  a  route  by  which 
"  R))  army  might  pass  the  best  and  shortest  wnv  to  attack  Canada  and  Que* 
"  her.  *  *  * 

"  When  I  was  Governor  of  the  Province  of  Massachusetts  Bay,  1  had  this 
"  rfnu„»  particularly  investiifated  by  Ensig.i  Howard,  a  country  surveyor,  under 
"  the  direction  of  Captain  Nichols,  who  commanded  at  Fori  Frederick.  In* 
"  stcnd  of  a  short  pnsH  of  some  eight  or  ten  miles  of  easy  porta^^e,  this  Indiaii 
"  path  turned  cut  to  he  a  route  on  a  line  as  a  bird  flies,  of  nearly  fifty  miles 
"  over  land.,  mprnclicable  to  an  armt/  that  hath  a  train  of  artilleri/  and  heavy 
"  h'Tgqfrg.?,  It  appeared,  however,  (that  although  a  difficult  and  very  laborj- 
"  cua  route)  it  was  practicable  to  any  body  of  men,  who  should  go  light  armed 
"  Bs  u  scout ioif  pnrfy,  e'lhcr  to  reconnoitre  or  to  break  np  settlements.  The 
"  sort  of  march  which  Arnold  and  his  people  experienced  has  confirmed  this 
"  Hi-count,  qi\en  17  or  18  years  ago.  After  takini»  posicssion  of  the  Penob- 
"  ^kaii^  country,  I  had  ail  the  eastern  branches  of  this  river  traced  to  their 
"  sources,  and  the  communications  between  them  and  the  waters  of  the  Pe< 
"  nobskaij?  srrutinizcJ  i;y  constant  scoutinp'  parties. 

"  The  Rivfi  Kenncbii?,  to  brgin  from  its  principal  branch,  miay  be  described 
"  as  risinc  on  the  Ifri/y'if  of  Land,  in  north  lat.  ^o""  20',  and  in  jrait  :r)nf . 
"  from  Fhijadflphia  o'"  10'  or  thereabout*. 
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"The  nngtt  in  York  and  Cumberland  poiinti««  trend  to  ih*  noriliwird  of 
**  ner(h«rMl;  ihoie  in  the  county  nf  Lincoln,  east  of  Krnnrbnii;,  npxt  'lie  ruHKf, 
"  do  10  iikewiie;  but  within  iHnd  they  trend  rr.nre  Hnd  more  to  ihe  eu^t  nf 
"  north>eaiir.  Ail  the  head*  of  KenneliuiL',  Penol)firHiK  nnd  Pii<-si)mii(|u<iita 
**  Rivers  are  in  the  Helghl  of  Land,  running  cust-north-eust." — [pp.  15,  !7, 
22.  24.] 

These  extracts  throw  a  strong  light  on  this  part  of  the 
inquiry,  and  serve  to  bring  into  one  point  of  view  what  was 
known,  and  what  was  not  known,  respecting  the  high  ranges 
of  land  from  which  the  principal  rivers  to  the  east  of  Lake 
Champlain  (falling,  accordingt  o  Mr.  Pownall's  threefold  di- 
vision, either  into  the  St.  Lawrence,  or  into  the  Ocean ^  or 
into  the  Bay  of  Fundy)  derive  their  head  waters. 

First,  there  is  a  range  running  in  a  north-easterly  direc- 
tion from  the  source  of  the  Connecticut  River,  forming 
"  the  height  of  land  between  Kennebaig  and  Chaudiere  Ri- 
vers." 

Secondly,  there  is  the  range,  also  termed  "  Height  of 
Land"  in  which  are  situated  *'  all  the  heads  of  Kennebaig, 
Penobscaig,  and  Passamaquada  Rivers."  This  Height  of 
Land  runs  "east-north-east,"  and  is  rather  a  prolongation  of 
the  former  range  than  a  separate  one. 

Thirdly,  the  tract  of  Country  lying  between  this  "  Height 
of  Land"  and  the  St.  Lawrence,  is  described  as  fifty  miles  in 
breadth,  oflfering  "  a  difficult  and  very  laborious  route,"  and 
one  only  practicable  for  Troops,  when  unaccompanied  with 
artillery  and  heavy  baggage. 

It  must  be  added,  that  with  the  exception  of  the  head  A\'n- 
ters  of  the  River  Connecticut,  wliicli  had  been  recently  ascer- 
tained by  an  actual  survey,  the  latitudes  of  the  rivers  at  their 
respective  sources  appear  to  have  jeen  laid  down  v/ith  no 
great  precision.  Mr.  Pownall  says,  however,  that  on  taking 
possession  of  the  Penobscaig  Country,  he  had  "  all  the  eastern 
"  branches  of  this  river  traced  to  their  sources,  and  the  com- 
"  mimications  between  them  and  the  waters  of  Penobscaig 
"scrutinized  by  constant  scouting  parties." 

Speaking  of  the  whole  range  of  highlands  at  the  head  of 
the  Atlantic  Rivers  nearest  to  the  Connecticut,  the  author  ob- 
serves as  follows:  "Between  this  high  mounta" nous  tract 
"and  the  Ocean,  both  in  its  northern  and  its  eastern  range, 
"there  is  a  Piedmont  of  irregularly  broken  hilly  land.  Of 
•*  that,  in  the  eastern  parts  of  New  England,  especially  east 
"  of  Penobscaig,  I  can  say  nothing  v/ith  accuracy,  and  will 
"  therefore  say  nothing  at  all."  p.  17. 

This,  it  must  be'  allowed,  is  the  language  of  an  author 
scrupulously  attached  to  truth;   and,   on   the  wholp,  it  mny 
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be  inlorred  with  safety  from  his  work,  that  all  the  Rivers 
iluwing  into  tho  Atlantic  botweon  the  Connecticut  and  the 
St.  Croix  were  either  icnownor  supix)sed  to  have  their  head 
waters  in  a  range  of  highlands,  or  mountainous  tract,  stretch- 
ing eastward  witli  a  strong  northerly  inclination  ;  and  that 
less  was  known  of  the  rang3  in  proportion  as  it  extended  to- 
wards Nova  Scotia. 

It  is  hardly  conceivable  that  such  a  work  as  Mr.  Pownall's 
should  have  been  unknown  to  the  persons  who  negotiated 
the  Treaties  of  1782-3,  nor  is  it  at  all  likely  that  much  had 
been  added  to  the  topographical  accounts  of  New  England  and 
the  adjoining  districts,  between  the  period  of  its  publication 
in  1776,  and  the  conclusion  of  the  PreUminary  Articles  of 
Peace. 

At  an  earlier  period  than  either  of  those  the  Royal  Procla- 
mation of  1703,  described  the  Boundaries  of  the  Province  of 
Q,uel)cc  in  the  following  terms. 

"  Firstly. — 'The  Covernment  of  Quebec,  boimded  on  the 
'*  Labrador  Coast  by  the  River  St.  John,  and  from  thence 
"  by  a  line  drawn  from  the  head  of  that  river,  through  ♦he 
'•  Lake  St.  John,  to  the  south  side  of  the  lake  Nipissim ; 
"  from  whence  the  said  line  crossing  the  river  St.  Lawrence, 
"  and  the  Lake  Champlain  in  forty-five  degrees  of  north  lati- 
''  tude,  passes  along  the  high  lands  which  divide  the  rivers  that 
''  empty  themselves  ii:to  the  said  River  St.  Lawrence  from 
"  those  which  fall  into  the  sea,  and  also  along  the  north  coast 
'•  of  the  Bay  des  Chaleurs,  and  the  coast  of  the  Guff  of  St. 
"  Lawrence  to  Cape  Rosiers,  and  from  thence  crossing  the 
"  mouth  of  the  River  St.  Lawrence  by  the  west  end  of  the 
"  Island  of  Anticosti,  terminates  at  the  aforesaid  River  St. 
"  John." 

The  utter  impossibility  which  is  iix.  known  to  exist,  of 
joining  the  two  extremities  of  the  Line  therein  described  aa 
passing  "  along  the  high  lands,"  and  also  "  along  the  north 
Coast  of  the  Bay  des  Chaleurs,"  and  a  similar  inconsistency 
which  had  been  previously  discovered  and  imperfectly  re- 
medied in  another  part  of  the  same  boundary  line,  by  the 
description  of  that  line  in  its  counterpart,  the  duebec  Act, 
render  that  document  as  well  as  the  latter  wholly  inapplica- 
ble, for  any  geographical  purposes,  to  the  present  question.* 

It  is  now  time  to  consider  the  particular  expressions  of  the 
Treaty  in  which  the  difficulties  of  this  Question  are  involv- 
ed, and  it  may  be  hoped  that  the  preceding  inquiries  and  re- 
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Warks  will  contribute  effectually  to  their  solution.  The 
precise  words  of  the  second  Article  are  these,  "  From  tlie 
**  north-west  angle  of  Nova  Scotia,  viz.  that  angle  which  is 
**  formed  by  a  line  draim  due  north,  from  the  source  of  St. 
'*  Croix  River  to  the  Highlands.,  along  the  said  highlands 
"  which  divide  those  Rivers  that  empty  themselves  into  the 
"  River  St.  Lawrence,  from  those  which  fall  into  the  Atlan- 
**  tic  Ocean,  to  the  north-westernmost  head  of  Connecticut 
"  River." 

This  passage  declares  that  the  "  north-west  angle  of  Nova 
Scotia'^  was  to  be  the  point  of  departure  for  the  Boundary 
Line  of  the  United  States.  What  does  the  north-west 
angle  of  Nova  Scotia  mean  ?  The  words  which  follow  in 
the  treaty  explain  its  signification:  "  That  angle  which 
"  is  formed  by  a  line  drawn  due  north  from  the  source 
"  of  St.  Croix  River  to  the  highlands.'^  This  definition, 
which  was  not  in  the  Article  as  first  proposed  by  The  Uni- 
ted States,  and  which  was,  therefore,  in  all  probability,  made 
necessary  by  some  subsequent  consideration,  evidently  com- 
prehends two  lines  :  the  one  artificial,  viz  :  a  due  north  line 
drawn  from  the  source  of  the  River  St.  Croix ;  the  other,  a 
tiatural  line,  formed  by  one  of  the  most  striking  features  of 
the  country,  that  is  to  say,  the  "  Highlands."  The  former 
of  these  Lines  having  been  sufliciently  ascertained  for  the  pur- 
poses of  this  investigation,*  the  first  object  of  the  present 
inquiry  is  to  fix  the  proper  sense  of  the  term  "  Highlands" 
as  intended  by  the  Treaty. 

it  cannot  be  denied,  with  any  appearance  of  reason,  that 
in  common  usage  the  word  "  Highlands"  suggests  the  idea 
of  a  mountainous  tract  or  range  of  conspicuous  elevations. 
Such  is  the  idea  we  naturally  convey  in  speaking  of  the 
Highlands  of  Scotland  or  of  those  of  the  Hudsoji  River.  By 
the  word  Highlander  is  meant,  in  general,  a  Mountaineer. 

It  may  safely  be  asserted  that  a  tract  or  range  of  high  bro- 
ken land,  rising  occasionally  into  eminences  seen  from  a 
distance  along  the  horizon,  was  in  part  known  and  in  part 
believed  to  exist  along  the  heads  of  all  those  Rivers  which 
tvater  the  eastern  parts  of  New  England  from  the  Connecti- 
cut to  the  Penobscot,  and  so  onwards  to  the  St.  Croix.  The 
passages  which  have  been  quoted  from  Pownall's  "  Topogra-- 
phical  description"  confirm  the  ju  tness  of  that  impression. 

*  .\n  exploring  line  only,  run  by  tlie  compass,  with  occasional  aliowancet 
/or  tbe  variation  of  the  needle,  has  been  traced  from  (he  source  of  the  St, 
Ctoix  due  north,  by  the  Surveyors  undi*!-  thj  Cfih  article  of  the  treaty  of 
Ghent. 


The  very  manner  in  whioli  the  tenn  '•  Highlands"  is  first 
used  in  the  Treaty  is  not  indillerent  as  to  the  intention  ot" 
the  Negotiators  in  selecting  a  word,  which  was  not  neces- 
sary to  the  expression  of  their  idea,  when  divested  of  all  re- 
ference to  visible  elevation.  The  term  "  Height  of  Land" 
was  well  known  in  America,  and  frequently  used  in  works, 
with  which  the  Negotiators  of  the  Treaty  cannot  be  suppo- 
sed to  have  been  unacquainted,  to  express  any  land  immedi- 
ately separating  head  waters  falling  oft'  on  each  side  in  op- 
posite directions.  We  ire  not  then  at  liberty  to  divest  the 
word  actually  chosen  by  the  Negotiators  of  its  own  proper 
signification,  especially  as  it  is  uscO,  in  the  firsit  instance , 
without  any  epithet  or  qualification  ^  .atever  calculated  to 
change  or  modify  the  impression,  which,  taken  alone,  and 
by  itself,  it  cannot  fail  to  convey.  The  words  of  the  definition, 
as  quoted  above  from  the  Treaty,  are  "  from  the  source  of 
"  St,  Croix  River  to  the  Highlands ;" — to  the  Highlands 
positively,  and  without  any  addition.  It  is  not  till  the  ensu- 
ing clause,  where  the  same  word  is  used  again,  not,  as  before 
for  the  purpose  of  laying  down  the  point  of  departure  of  the 
northern  Boundary  Line,  but  in  order  to  iridicate  the  direc- 
tion which  it  was  to  take  on  leaving  the  point  so  laid  down, 
that  the  Highlands  are  designated  with  reference  to  certain 
Rivers  divided  by  them. 

It  is  not  however  intended  to  call  in  question  the  indisso- 
luble connection  subsisting  under  the  Treaty  between  the 
Highlands  and  the  Rivers,  but  merely  to  enforce  and  keep  in 
view  the  propriety  of  not  entirely  changing  the  natural  cha- 
racter and  signification  of  so  prominent  a  term  of  the  treaty  on 
the  very  inadequate  and  erroneous  grounds  advanced  by  the 
Americans. 

Even  on  Mitchell's  map,  to  which  the  Americans  are  so 
apt  to  refer,  there  are  traces  of  its  having  been  thought  at 
that  time  that  elevated  tracts  or  ranges  of  high  land,  more 
or  less  marked  with  conspicuous  eminences,  lay  generally  to 
the  north  of  the  Rivers  falling  into  the  Atlantic  Ocean.  On 
comparing  that  part  of  Mitchell's  map  with  other  parts  which 
represent  the  known  mountainous  regions,  such,  for  instance, 
as  New  Hampshire,  but  little  difference  is  perceptible  in 
those  graduated  marks  which  are  there  used,  as  in  other 
maps,  to  indicate  hills  or  mountains. 

There  is  no  doubt  however,  that,  in  fixing  the  trut  sense 
of  the  Treaty,  the  term  "highlands  '  must  be  taken  in  con- 
nexion with  the  words  "  dividing  Rivers,"  which  immediate- 
ly follow  it  in  every  instance  but  the  first.     These  words 
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themselves  must  not  be  detached  trom  the  reinaiiidf^r  of  that 
flanse,  which  goes  on  to  specify  the  particular  Rivers  divided 
by  the  highlands  in  question,  namely,  "  those  that  empty 
"  themselves  into  the  River  St.  Lawrence,"  and  *'  those  which 
"  fall  into  the  Atlantic  Ocean."  It  thus  becomes  necessary 
to  ascertain  what  Rivers  are  meant  by  the  Treaty,  in  order  to 
settle,  with  the  requisite  degree  of  clearness,  along  what 
Highlands,  or  parts  of  the  Highlands,  the  Boundary  Line  is 
to  be  drawn. 

There  would  be  less  difficulty  in  deciding  this  question  if 
nil  the  waters  of  the  disputed  Territory  came  within  one  or 
other  of  the  two  classes  •.jecified  above.  But  there  are  other 
Rivers  in  that  part  of  the  Country,  and  tnese  Rivers  fall  neither 
into  the  Rivor  St.  Lawrence  nor  into  the  Ocean,  but  into  the 
Gulf  of  St.  l<awrence,  (or  more  properly  into  the  Bay  of  Cha- 
leurs, )  and  the  Bay  of  Fundy. 

It  has  been  affirmed  on  the  part  of  the  Americans  that 
"  the  Treaty  recognizes  but  two  classes  of  Rivers,"  and, 
therefore  it  is  inferred  "  that  all  the  Rivers  met  by  the  due 
"  north  line  which  do  not  actually  empty  themselves  into 
"  the  River  St.  Tiawrence  according  to  its  known  limits,  are, 
"  by  the  Treaty,  considered  as  falling  into  the  Atlantic 
"  Ocean."  The  assertion  and  the  inference  must  alike  be 
met  by  a  positive  contradiction.  It  is  true  that  the  Treaty 
only  names  two  distinct  classes  of  Rivers  in  the  clause  under 
consideration  ;  but  the  same  Treaty  affords  abundant  evi- 
dence that  other  Rivers,  separate  and  excepted  from  the  two 
classes,  thus  specifically  named,  were  also  in  the  contem- 
plation of  those  who  carried  on  the  negotiations  ;  and  the 
very  same  clause  of  the  Treaty  contains  an  express  limita- 
tion, which  was  evidently  used  on  purpose  to  preclude  the 
chances  of  misconstruction  incident  to  a  less  cautious  word- 
ing of  the  Article,  and  which,  if  that  had  not  been  the  case, 
it  is  very  difficult 
would  have  retained  or  admitted 

The  Article  respecting  Boundaries  originated,  as  it  has 
been  stated,  with  the  American  Congress.  Notwithstanding 
the  alterations  v^rhich  it  underwent  in  the  course  of  Negotia- 
tion, the  term  "  Atlantic  Ocean,"  as  applied  to  the  Rivers 
contradistinguished  from  those  which  fall  into  the  River  St. 
Lawrence,  remained  in  that  Article.  But  although  the  two 
words  remained,  the  proposition  with  which  they  were  im- 
mediately connected  had  experienced  an  essential  change. 
By  the  Treaty  Article,  the  Eastern  Boundary  of  The  United 
States  is  made  to  pass  along  the  river  St.  Croix.     According 
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to  the  Article  orginully  drawn  up  hy  the  AiUfrican  CongreF.*^ 
and  subserpicntly  proposed  by  thoir  Plenipotentiaries  to  that 
of  Great  Britain,  tlie  River  St.  John,  from  its  source  to  its* 
mouth,  was  to  liavc  occupied  in  the  'J'reaty  the  place  of  the 
St.  Croix.  The  result  of  carrying  such  a  proposal  into  eflecl. 
would  have  been  that  the  Highlands  along  which  the  U(jun- 
dary  Line  was  to  pass,  would  have  commenced  near  the  head 
waters  of  the  Penobscot,  and  as  the  line  was  to  be  carried 
westward,  along  those  parts  of  the  highlands  which  imme- 
diately divide  the  head  waters  of  the  Penobscot  and  Kenne- 
bec, both  strictly  Atlantic  Rivers,  from  those  of  the  Chau- 
diere,  there  was  an  evident  and  special  propriety  in  employ- 
ing the  more  limited  term,  applied,  as  it  then  wp",  exclu- 
sively to  rivers  falling  into  the  Atlantic  Ocean.  There  is  the 
more  reason  to  believe  that  the  adoption  of  this  term  is  solely 
attributable  to  the  position  of  the  spot  where  the  Highland 
Boundary  was  to  begm,  since  it  was  substituted  for  the  more 
comprehensive  word  "  <S'ea,"  which  appears  in  the  corres- 
ponding part  of  the  Proclamation  of  1763,  whence  the  Con- 
gress of  The  United  States  had,  doubtless,  borrowed  the 
substance  of  many  parts  of  their  proposed  Article. 

The  Proclamation  itself  has  been  appealed  to  in  j)roof 
that  the  terms  ''  Sea"  and  "  Atlantic  Ocean"  were  synoiii- 
mous.  But  in  those  parts  of  the  Proclamation  in  which 
Boundaries  are  defined,  and  which  were  consequently  drawn 
up  with  a  closer  attention  to  the  expression,  the  Atlantic  is  ma- 
nifestly used  in  its  limited  and  more  appropriate  sense  as  con- 
tradistinguished from  the  Gulfs  with  which  it  communicates. 
Referring  to  the  Government  of  East  Florida,  the  Proclama- 
tion limits  it  by  the  course  of  the  River  St.  Mary's  to  the 
"  Atlantic  Oceati,^'  and  "  to  the  east  and  south  by  the  Atlan- 
'^  tic  Ocean  and  the  Gulf  of  Florida.^^ 

Nothing  can  be  more  clear  or  positive,  than  the  distinction 
established  in  the  Treaty  Article  between  the  Atlantic 
Ocean  and  the  Bay  of  Fundy. 

The  extreme  western  limit  on  the  sea  coast  is  described 
as  formed  by  a  line  "  drawn  along  the  middle  of  St.  Mary's 
River  to  the  Atlantic  Occan.'^  The  extreme  Eastern  limit 
is  described  as  formed  by  a  line  "  drawn  along  the  middle 
'*  of  the  River  St.  Croix  from  its  nwuth  in  the  Bay  of 
''  Fundy;'  &c. 

That  Article  after  describing  other  parts  of  the  genenil 
boundaries,  concludes  thus ; 

''  Where  the  aforesaid  boundaries  between  Nova  Scotia 
"on  the  one  part,  and  East  i^lorida  on  the  other,  &hall  hes- 
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''  pECTivELY  touch  llic  Bay  of  Fundy,  and  the  Atlantic 
"  Ocean." 

If  one  of  these  two  terns  is  to  be  taken  as  comprehended 
in  the  other,  why  specif' '^  both  ?  The  declaration  that  the 
boundaries,  eastern  and  western,  of  the  United  States, 
should  touch  the  Atlantic  at  each  extremity  of  the  country, 
would  surely  have  been  amply  sufficient  for  all  purposes  of 
delimitation,  had  not  the  term  "  Bay  of  Fundy^^  been  intend- 
ed as  totally  distinct  from  the  term  "  Atlantic  Occan.^^ 

Maps,  Proclamations  and  Treaties,  all  concur  in  giving  a 
distinctive  and  special  appellation,  as  well  to  the  Bay  of 
Fundy  as  to  the  Gulf  of  St.  Lawrence.  The  line  of  separa- 
tion between  this  Gulf  and  the  River  of  the  same  name  is 
established  by  the  Royal  Proclamation  of  1763.  By  similar 
authority  it  is  that  the  Limits  of  the  Bay  of  Fundy,  as  sepa- 
rated from  the  Atlantic  Ocean,  have  been  established.  The 
Charter  of  James  I.  to  Sir  William  Alexander,  in  1621,  de- 
scribes the  Boundary  of  Nova  Scotia  as  beginning  at  Cape 
Sable,  and  after  extending  thence  to  St.  Mary's  Bay,  crossing 
by  a  direct  line  the  entrance  of  the  "Great  Bay"  to  the  St. 
Croix  River.  In  the  Commission  of  Mr.  Montague  Wilmot, 
Governor  of  Nova  Scotia,  in  1763,  the  Boundary  liine  is 
described  as  passing  "  across  the  entrance  of  the  Bay  of  Fun- 
"  dy  from  Cape  Sable  to  the  mouth  of  the  River  St.  Croix." 
Again,  the  mouth  of  the  River  St.  Croix  is  declared  by  the 
Treaty  of  1783,  to  be  "  in  the  Bay  of  Fundy."  The  Com- 
missioners under  the  Fifth  Article  of  the  Treaty  of  1794, 
decided  that  the  mouth  of  the  River  was  at  a  point  in  "  Pas- 
samaquoddy  Bay  ;"  and  the  Treaty  of  Ghent  declares  the 
"  Bay  of  Passamaquoddy  to  be  part  of  the  Bay  of  Fundy." 

In  all  these  Documents  the  limits  of  the  Bay  of  Fundy 
are  substantially  the  same,  and  quite  conformable  to  the 
Geographical  character  of  the  place.  The  position  and 
limits  of  the  Bay  of  Fundy  being  thus  clear,  and  the  contra- 
distinction between  that  Bay  and  the  Atlantic  Ocean  being 
equally  so  in  the  Treaty,  when  speaking  of  the  Sea  Coast, 
it  follows  beyond  controversy,  that  according  to  the  meaning 
of  the  Treaty,  in  this  part  of  it,  the  Atlantic  Ocean  begins 
only  where  the  Bay  of  Fundy  ends,  and  that  the  framers  of 
the  Treaty,  when  thus  using  the  term  Atlantic  Ocean,  had 
in  view  that  part  of  the  Sea,  which  lies  westward  of  the  mouth 
of  the  Bay  of  Fundy.  The  United  States  must,  therefore  of 
necessity,  err,when  interpreting  the  Treaty  in  such  manner  as 
to  suppose  the  Bay  of  Fmidy  included  in  the  term  Atlantic 
Ocean,  as  a  general  appellation  applied  to  the  Sea  Coast. 
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The  fiamers  of  the  Treaty,  when  deicribing  St.  Mary's 
River  as  going  *'  down  to  the  Atlantic  Ocean,"  and  the  River 
St.  Croix  as  having  its  mouth  in  the  Bay  of  Fundy,  had,  no 
doubt,  particularly  in  view  the  Coast  of  the  Atlantic  Ocean, 
which  terminates  at  the  Bay  of  Fundy,  where  the  name  of 
that  Bay  begins  to  have  its  appropriate  and  exclusive  appli- 
cation. And  this  being  the  case,  as  beyond  all  controversy 
it  was,  is  it  credible  that  in  the  very  next  line  of  the  same 
instmment  the  same  men  should  have  used  the  same  term  of 
"  Atlantic  Ocean,"  intending  that  it  should  comprehend  the 
whole  Coast  together  with  the  Bay  of  Fundy  and  the  Gulf 
of  St.  Lawrence,  both  of  which  are  particularly  marked  on 
the  map,  and  are  universally  known  by  their  dictinctive  ap- 
pellations, and  with  a  similar  precision  of  limits,  as  the  River 
St.  Lawrence  itself;  these  three  names  being,  moreover,  all 
of  them  used  in  the  Treaty  without  description,  as  sufficient- 
ly distinguishing  the  several  places  which  they  respectively 
designate  ? 

In  answer  to  the  American  argument  "  that  if  the  River? 
"  which  fall  into  the  Atlantic  through  a  Gulf,  Bay,  or  Inlet, 
"  known  by  a  distinct  name,  are  not  under  the  Treaty  of  1783, 
"  Rivers  falling  into  the  Atlantic  Ocean,  there  is  not  a  single 
"  River  that  could  ha\  e  been  contemplated  by  the  Treaty  as 
"  such  to  which  the  description  applies,"  it  is  to  be  observed, 
that  the  mention  of  St.  Mary^s  River  is  alone  sufficient  to 
prove  that  there  are  Rivers  considered  by  the  Negotiators  ad 
discharging  into  the  Atlantic  Ocean  without  the  intervention 
of  any  Bay  or  Gulf.  It  may  be  added  that  some  of  the  Bays 
mentioned  by  the  other  party  in  support  of  his  argument,  are 
mere  enlargements  of  the  mouths  of  Rivers,  and,  like  Penob- 
scot Bay  and  Sagadahock  Bay,  derive  their  names  from  the 
respective  Rivers ;  which  names,  moreover,  are  little  known 

I  beyond  the  immediate  vicinity  of  the  place. 

The  Treaty  Article  expressly  characterizes  Rivers  by  re- 

I  ference  to  their  mouths.  Speaking  of  the  River  St.  Croix  it 
has  these  words:  "east,  by  a  line  to  be  drawn  along  the 

I "  middle  of  the  St.  Croix,  from  its  mouth  in  the  Bay  of  Fun- 
"  dy  to  its  source."     The  River  St.  Croix  being  thus  cha- 

Iracterized,  as  a  River  having  its  mouth,  that  is,  terminating, 
in  the  Bay  of  Fundy,  can  never  be  a  River  falling  into  the 
Atlantic  Ocean,  between  which  and  the  River  so  described, 
a  certain  space,  namely,  a  part  of  the  Bay  of  Fundy,  inter- 
venes. Still  less,  then,  can  the  River  St.  John,  which  falls 
into  the  Bay  of  Fundy  considerably  to  the  East  of  the  St. 
Croix,  and  which  is,  therefore,  more  within  the  entrance  of 
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the  Bay,  be  classed  among  the  Atlantic  Rivers  specified  by 
the  Treaty.  On  the  other  hand,  St.  Mary's  River  is  desig- 
nated in  the  same  Article  as  reaching  the  Atlantic  Ocean. 
For  the  south  boundary  line  passes  **  along  the  middle  of  St. 
"  Mary's  River  tn  the  Atlantic  Ocean  ;"  while  it  is  described 
in  the  same  article,  as  "  touching  the  Atlantic  Ocean."  Now, 
if  the  boundary  line  passes  along  St.  Mary's  River  till  it 
touches  the  Atlantic  Ocean,  it  is  evident  that  there  is  no  in- 
terval between  the  River  and  the  Ocean,  but,  on  the  contrary, 
that  Avhero  the  former  terminates,  the  latter  begins.  In  this 
manner  we  see  that  the  two  Rivers  differ  essentially  in  that 
particular  characteristic  by  which  the  Treaty  has  distinguish- 
ed them  ;  and  thus  two  classes  of  Rivers,  comprising  respec- 
tively the  one  and  the  other  of  the  two  individual  rivers  just 
named,  and  both  being  distinguished  from  those  Rivers  which , 
fall  into  the  St.  Lawrence,  are  clearly  exhibited  in  the  I 
Treaty. 

If  these  reasons  are  sufficient  to  satisfy  any  reasonable  and  I 
impartial  mind  that,  ni  the  interpretation  of  the  Treaty,  thej 
Bay  of  Fundy  must  be  considered  as  separate  and  contradistin- 
guished from  the  Atlantic  Ocean,  there  can  be  no  doubt  as  to] 
the  obligation  of  regarding  the  Gulf  of  St  Lawrence  and  the 
Bay  of  Chaleurs  as  equally  distinct  and  unconnected  in  any] 
Treaty  sense  with  the  main  Ocean. 

It  has  been  asserted  on  the  part  of  the  United  States,  that  I 
the  Gulf  of  St.  Lawrence  is  designated  in  the  3d  Article  fori 
a  special  purpose,  foreign  to  the  question  of  boundaries,  and! 
that  it  is  further  mentioned  as  a  place  in  the  Sea.  The  words! 
of  the  Article  are  these  :  "  The  people  of  the  United  StatesI 
"  shall  continue  to  enjoy,  unmolested,  the  right  to  take  fish  of  I 
"  every  kind  on  the  Grand  Bank,  and  on  all  other  Banks  ofl 
"  Newfoundland ;  also  in  the  Gulf  of  St.  Lawrence,  and  all 
"  all  other  places  in  the  Sea,  where  the  inhabitants  of  botlij 
"  Countries  used  at  any  time  heretofore  to  fish." 

It  is  perfectly  true  that  the  Gulf  of  St.  Lawrence  is  desigl 
nated  in  this  Article  with  reference  particularly  to  the  rightf 
of  fishing,  and  not  to  any  questiori  comprized  in  the  Second! 
Article.  But  it  is  equally  true  that  there  is  no  reason,  witl( 
respect  to  that  question,  why  it  should  have  been  named 
all  in  the  Treaty.  That  the  Bay  of  Fundy  and  the  Atlantic 
Ocean  are  contradistinguished  from  each  other,  has  beer 
proved  to  demonstration.  Such  being  the  ceise,  the  duel 
north  line,  as  will  be  shewn  yet  more  convincingly  hereafter] 
could  not  have  been  intended  to  intersect  the  River  St.  Johnf 
and  unless  the  eastern  Boundary  line  were  to  intersect  thai 
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iiv<'r,  and  to  pass  considerably  to  the  north  (»f  it,  there  would 
bo  no  (juestion  cither  of  its  crossing  any  streams  fulling  into 
the  gulf  of  St.  liiiwrence  and  the  IJay  of  (Jhaleurs,  or  of  its 
tiTiuinatingat  any  point  iniuicdialely  iti  their  iK.'ighbourhood. 
Vet  theCjulfof  St.  Lawrence,  when  meutioiujd  in  tlie  Trea- 
ty, with  reference  to  another  subject,  is  named  in  a  manner 
which  marks  its  being  known  as  Imving  certain  limits,  a  pe- 
culiar character,  and  separate  jurisdiction,  and  which,  in  short, 
di.«>tinguishcs  it  entirely  from  the  Atlantic  Ocean,  except  in 
80  fur  as  it  is  a  part  of  the  sea,  of  which  the  Atlantic  Ocean 
ttlso  is  a  part. 

The  Buy  of  Fundy  and  the  Gulf  of  St.  Lawrence  being, 
therefore,  taken  as  distinct  from  the  Atlantic  Ocean,  of  which, 
more  esp<3cially  under  the  limitations  of  tho  Treaty,  thero 
nan  no  longer  be  question,  it  follows,  that  the  Rivers,  whi<;h 
fall  into  those  separate  and  distinct  j>ortions  of  the  Sea,  must 
be  considered  as  forming  another  class  of  rivers,  such  a.s 
writers*  on  the  topography  of  North  America  have  in  part 
noticed,  and  to  which  tho  Treaty  indisputably  points.  Of 
this  class  of  rivers  two  only  arc  immediately  in  question, 
namely,  the  Restigouche,  falling  into  the  Bay  of  Chaleurs, 
itself  joining  the  Gulf  of  St.  Lawrence,  and  the  St.  John, 
which  falls  into  the  Bay  of  Fundy.  These  rivers  cannot, 
therefore,  belong  to  the  class  of  Atlantic  Rivers  specified  in 
the  Treaty ;  and,  consequently,  it  is  not  true  that  "  all  t!ie 
*'  rivers  met  by  the  due  north  lino,  which  do  not  actually 
"  empty  themselves  into  the  River  St.  Lawrence,  according 
"  to  its  known  limits,  are,  by  the  Treaty,  considered  as  fall- 
"  ing  into  the  Atlantic  Ocean." 

This  is  not  all :  there  are  other  lights  to  guide  us  to  a  true 
interpretation  of  the  Treaty,  and  to  shew  with  sufficient 
clearness  what  Highlands  were  meant  to  be  designated  in 
its  Second  Article. 

The  United  States  projwsed  at  first  the  River  St.  John  as 
a  part  of  their  Boundary  on  the  side  of  Massachusetts.  The 
lAne,  as  described  in  the  instructions  of  Congress,  was  "  to 
"  be  drawn  along  the  middle  of  St.  John's  River,  /,  om  its 
"  source  to  its  mouth  in  the  Bay  of  Fundy."  On  Mitchell's 
map  the  course  of  the  St.  John,  as  to  length  and  general  di- 
rection, is  laid  down  nearly  as  in  maps  of  the  present  day. 
It  appears  from  the  Report  of  the  Committee  of  Congress, 
which  has  been  noticed  above,  that  "  when  the  Boundaries' 
"  of  The  United  States  were  declared  to  be  an  ultimatum,  it 

*   See  Pownall*!  topographical  description, 
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•'  was  not  lliouglit  advisable  lo  contiimo  the  War,  meioly 
"  to  obtain  Territory  ns  far  as  St.  John's  River."  And  fur- 
ther, it  has  heou  shewn  by  unquestionable  authority,  that  in 
the  course  ot'  the  Uf^otiations  at  Paris,  ( Jroal  Britain  claimed 
as  far  west  as  the  Penobscot  and  Kennebec.  Rivers. 

Combining  these  several  circumstances,  it  is  perfectly  in- 
conceivable that  the  British  Governnient  could  ever  have  in- 
tended by  the  ArtKlo,  which  they  ultimately  agreed  witii 
the  United  States  in  concluding,  to  carry  the  Boundary  Lino 
to  the  north  of  the  St.  John,  and  by  that  means,  as  it  has 
been  since  ascertained,  to  make  over  to  an  independent  Go- 
vernment a  much  larger  extent  of  Territory  than  they  them- 
selves retained  towards  the  Coast  by  adopting  the  St.  Croix 
as  the  Eastern  Boundary  Lino. 

The  sacrifice  on  the  part  of  Great  Britain  would  not  have 
been  confined  to  the  loss  of  a  certain  number  of  square  miles. 
The  direct  communication  between  Nova  Scotia  and  Canada 
would  have  been  thereby  surrendered,  and  lands  in  depen- 
dence on  Canada  would  have  been  transferred  to  the 
United  States,  no  longer  having  the  character  of  British 
Colonies,  but  that  of  independent  Sovereignties.  So  far 
from  Great  Britain  receiving  under  the  Treaty  any  compen- 
sation for  such  sacrifices,  her  Negotiators  had  already  made 
other  sacrifices  of  no  inconsiderable  amount  in  settling  the 
eastern  and  northern  Boundaries  of  Massachusetts.  By  con- 
senting to  take  the  St.  Croix  for  a  Boundary  they  had  rece- 
ded from  their  claims  to  the  Territory  extending  westward 
along  the  coast  from  that  River  to  the  Rivers  Penobscot  and 
Kennebec.  By  consenting  to  the  line  of  Highlands  propo- 
sed in  the  American  Instructions,  they  gave  up  to  The 
United  States  all  that  Territory  which  is  situated  between 
the  Highlands,  extending  along  that  part  of  the  line,  as  to 
which  the  British  and  American  Commissioners  are  agreed, 
and  the  northern  Boundary  of  the  old  Province  of  Maine. 
The  limits  of  this  Province,  it  is  well  known,  were  regulated 
by  Charles  tlie  First's  Grant  to  Sir  Ferdinando  Gorges  ;  and 
the  northern  limit,  according  to  that  grant,  was  a  line  drawn 
westward  from  the  River  Kennebec  to  the  River  Piscataqua, 
at  a  distance  of  120  miles  from  the  mouth  of  each  River. 
The  head  waters  of  the  Kennebec  being  at  a  much  greater 
distance  than  120  miles  from  the  Atlantic  Ocean,  a  considera- 
ble interval  was  necessarily  left  between  the  northern  limits 
of  Maine,  regarded  as  co-extensive  with  the  Giant  of  Sir  Fer- 
dinando Gorges,  and  the  above  mentioned  Highlands,  iif 
which  the  head  waters  of  the  Kennebec  are   situated.     To 
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thii  intcrmnJitttn  Territory  it  would  IjBve  bceti  im|.ossible  for 
The  Urnt<.'d  Slates  to  substniitiatu  thtMi  claim  undfr  th«)  Char- 
ter of  Mussuohusctts  ,  which  Colony  ncquir«;d  thr  territory  by 
purchasr.  The  outline  of  this  (irant  is  traced  on  Mitchell'* 
map  in  strict  conformity  with  its  true  description. 

Supj)OBing,  what  is  mftst  probable,  that  the  conflicting 
claims  of  the  two  Parties  w»'re  so  balanced,  or  rather  so  in- 
volved in  confusion  and  obscurity,  as  to  offer  no  clear  and  safe 
principle  for  their  regulation,  but  that  of  miittial  convenience 
and  conciliation,  the  Territory  intervening  between  the  Ri- 
vers St.  Croix  and  St.  John  was  surely  but  a  wretched  equi- 
valent for  those  extensive  parts  of  the  British  Claim  which 
were  given  up  to  The  United  States.  Supposing  on  the  other 
hand,  notwithstanding  the  strong  and  convincing  evidence 
already  furnished  to  tlie  contrary,  that  the  final  adjustment 
was  grounded  on  some  specific  principle  of  right,  of  what 
such  principle,  at  all  capable  of  application  to  the  whole  ex- 
tent of  disputed  Boundary,  is  there  the  slightest  trace  ?  Tb«i 
charter  principle,  as  we  have  seen,  would  have  thrown  ne 
old  Province  of  Maine,  and  consequently  the  northern  liniits 
of  Massacliusetts,  in  that  quarter,  consi(lerably  to  the  south 
of  the  Highlands.  Tlie  same  principle,  applied  to  the  Sa- 
gadahoc); Territory,  would  have  carried  tliose  limits,  at  thf 
northern  extremity  of  its  east  bou7idary,*  to  the  River  St. 
Lawrence.  The  principle  of  the  proclamation  would  hav« 
confirmed  the  Line  of  Boundary  between  that  River,  from 
the  point  where  it  is  struck  by  the  parallel  of  45°  north  lati- 
tude, and  Lake  Nepissim,  as  proposed  in  the  American  In- 
structions. A  combination  of  the  two  principles  is  equally 
ineffectual  to  explain  what  must  be  termed  the  anomalies  of 
the  Treaty  arrangement,  on  any  supposition  but  the  natural 
and  necessary  one  of  its  having  been  grounded  on  mutual 
convenience,  .since  neither  Charter  nor  Proclamation  could 
have  warranted  the  Parties  in  carrying  the  Boundary  Lino, 
as  it  was  actually  settled  to  be  carried — not,  as  the  latter 
would  have  prescribed,  to  the  north  of  the  Great  Lakes,  nor, 
as  the  former  indicated,  along  their  southern  shores — but 
through  the  centre  of  those  inland  Seas,  and  along  tlie  mid- 
channels  of  their  respecuve  water  communications. 

It  is  not  the  interest  of  Groat  Britain  and  her  Colonies  that 
is  alone  concerned  in  this  discussion.  A  common  interest, 
the  interest  of  the  Treaty,  and  of  both  Parlies  is  at  stake. 

In  an  early  part  of  these  remarks  it  was  shown  that  in  the 

absence  of  any  express  principle  specially  applied  to  the  qu'i^- 
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*  This  is  ex|jlaiD«d  hereafter. 
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lion  of  bounJfiries,  except  that  of  settling  them  so  as  (o  pre- 
veni  future  disputes,  the  ge'^icral  intrfiitlon  of  the  Treaty^  as 
declared  iu  its  preamble,  wfs  to  adjust  them  in  such  a  manner 
as  to  ''secure  to  both  Countries  perpetual  peace  and  har- 
'*  mony"  by  establishing  "  a  satisfactory  and  beneficial  inter- 
"  course"  h  -veen  them,  "  on  grounds  of  reciprocal  advan- 
"  cage  and  mi'tual  convenience."  It  is  evident,  with  res- 
pect to  the  Boundaries,  that  nothing  was  more  likely  to  aid 
this  wise  and  benevolent  object  of  the  Treaty,  by  prevent- 
ing collisions,  and  promoting  good  neighbourhood  between 
the  Parties,  than  the  adoption  of  a  Line  './hich  should  have 
the  effect  of  placing  the  rivers  and  principal  water  courses 
of  their  respective  Territories  entirely  within  the  reach  of 
each.  On  this  momentous  ground,  which  involves  the  high- 
est considerations  affecting  the  welfare  of  human  societies, 
as  well  as  on  those  which  have  been  previously  advanced^ 
is  rested  the  firm  moral  conviction  that  the  framers  of  the 
Treaty  could  not  possibly  have  contempU  ted  so  entire  a 
departure  from  the  principles  of  that  instrument,  as  the  form- 
ing a  boundary  between  Nova  S'^otia  and  Massachueetls, 
which  would  have  the  effect  of  throwing  the  upper  half  of 
the  St.  John, — ^the  most  important  river  of  the  country, — 
within  the  Territory  of  The  United  States.  Equally  diffi- 
cult is  it  to  conceive  that,  if  they  had  obtained  such  an  un- 
dersta.iding  with  Great  Britain,  the  American  Commis- 
sioners, who  were  naturally  more  alive  to  the  exclusive 
advantage  of  their  States,  and  from  long  and  familiar  ac- 
quaintance with  Colonial  interests,  were  by  no  means  'kely 
to  expose  them  to  risk  by  an  oversight  in  the  wordirg  of 
the  Treaty,  should  have  allowed  the  term  "  Atlantic  Ocean" 
to  remain  in  its  Second  Article  after  the  substitution  of  the 
St.  Croix  for  the  St.  John,  the  proposal  of  which  last  men- 
tioned River,  "/row  its  source  to  its  mouth,"  was  to  all  rea- 
sonable appearance,  the  cause  of  its  first  introduction  into 
that  Article,  in  place  of  the  more  comprehensive  word  '■  Sea," 
employed  in  the  Proclamation  of  1763. 

It  follows,  of  necessity,  from  thv^  whole  of  what  precedes, 
that  the  Highlands  iniended  by  the  Treaty  are  to  be  looked 
for  south  of  the  River  St.  John.  The  American  Negotiators 
having  desisted  from  their  demand  of  that  River,  anc*  the 
British  having  equally  rejected  the  substituted  proposal  of 
deferring  the  settlement  of  the  Boundary  till  after  the  con- 
clusion of  Peace,  an  arrangement  carrying  with  it  the  con- 
sequences of  yielding  to  The  United  States  at  once  a  greater 
extent  of  territory  than  t^iat  vhich  was  comprised  in  the  ac- 
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ceptance  of  ihe  St.  John  as  a  Boundary,  M'ilhout  any  recip- 
rocal advantage  to  Cireat  Britain,  but  with  results  mos^  in- 
jurious to  her  just  and  necessary  interests,  and  also  in  direct 
contradiction  to  the  governing  principle  of  the  Treaty,  may  be 
fairly,  and  without  hesitation,  pronounced  to  he  impossible. 

VVhat  reasons  may  have  prevailed  with  the  Negotiators, 
on  the  suppositiori  that  they  intended  to  designate  Highlands 
to  the  south  of  lae  St.  John,  as  those  which  the  due  north 
line  was  to  meet,  not  to  declare  that  specific  intention  by  an 
additional  clause  of  the  Treaty,  can  now  be  only  matter  of 
conjecture.  But  strong  probabilities  are  not  wanting  to  aid 
the  discovery  of  the  truth  even  in  this  particular  also. 

In  the  fi^^^  place,  by  retaining  in  the  clause  respecting 
Rivers  and  Highlands  the  term  "  Atlantic  Ocean,"  in  con- 
nection with  the  limited  sense  unequivocally  attached  to  it 
m  another  part  of  the  same  Article,  the  British  Plenipoten- 
tiary might  ha/e  reasonably  hoped  to  preclude  any  future 
disagreement  on  the  subject.  In  the  second  place,  the  in- 
sertion of  a  definition  of  the  north-west  angle  of  Nova  Scotia, 
calculated  to  obviate  any  embarrassment  which  might  spring 
out  of  the  use  of  that  term  as  a  known  and  se  ttled  point  of 
departure  with  reference  to  the  Colonial  Boundaries,  may 
also  have  contributed  to  satisfy  him  as  to  the  efficacy  of  the 
Wording,  as  it  now  stands  in  the  Treaty. 

It  may  surely  be  assumed  that  the  Negotiators  meant  to 
define  the  Boundary  in  a  spirit  accordant  with  the  just  and 
liberal  views  declared  in  the  preamble  of  the  Treaty.  If  it 
had  been  possible  to  describe  the  whole  Boundary  Line  with 
minute  exactness,  their  desire  to  prevent  future  disputes 
would  doubtless  have  led  them  to  do  so.  But  they  evidently 
did  not  possess  the  topographical  details  necessary  for  such 
extreme  precision.  The  Boundary  was,  therefore,  of  neces- 
sity, to  be  definerl  in  general  terms.  A  glance  on  Mitchell's 
Map  was  sufficient  to  shew  them,  that  a  due  north  Liiie 
could  not  be  drawn  from  the  source  of  the  St.  Croix  to  the  sup- 
posed latitude  of  the  head  waters  of  the  Atlantic  Rivers,  flow- 
ing westward  of  ihat  River,  without  a  probability  of  its  stri- 
king some  of  the  smiUer  and  very  inconsiderable  lakes  or 
Avater  courses  falling  into  the  St.  John.  To  have  changed 
the  grand  features  of  their  agreement,  on  account  of  this 
petty  consideration,  would  have  been  unwise  ;  and  at  the 
same  time,  there  was  an  obvious  and  disproportionate  incon- 
venience in  guarding  in  express  terms,  against  a  mere  contin- 
gency uf  no  practical  importance.  Again,  they  must  have 
known  that  a  considerable  part  of  the  Boundary  Line  would 
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be  tracftd  along  the  Highlands  situated  nearest  to  the  head 
waters  of  the  Connecticut,  and  innnediately  dividing  the 
Kennebec  from  the  Chaudiere.  All  Parties  agree  that  the 
words  of  the  Treaty  apply,  without  shadow  or  possibility  of 
doubt,  to  that  portion  at  least  of  the  Highland  Boundary. 
The  Highlands,  which  were  known  to  range  along  the 
sources  of  the  more  Eastern  Atlantic  Rivers,  were  believed 
to  be  a  continuation  of  the  others.  In  order  to  frame  a  de- 
finition more  nicely  and  literally  adaptod  to  the  varying  cir- 
cumstances of  the  Line,  as  thus  prolonged,  it  would  have 
been  necessary  to  obtain  an  exact  knowledge  of  that  part  of 
it,  where  the  change  of  circumstances  was  to  operate  ;  and 
this  degree  of  precision,  as  already  observed,  was  necessarily 
imattainable  from  the  moment  that  ihe  source  of  the  St. 
John  had  ceased  to  be  in  view  as  the  proposed  north-west 
angle  of  Nova  Scotia.  The  due  north  Line  was  intended  to 
strike  Highlands  to  the  south  of  the  River  St.  John.  At 
the  point  of  intersection,  the  Boundary  was  to  be  carried 
west  in  such  a  manner  as  to  place  all  the  rivers  flowing  on 
that  side  of  the  St.  Croix,  and  consequently  Atlantic  Rivers, 
within  the  Territory  of  The  United  States.  Ton  's  the 
other  extremity,  there  was  that  large  portion  d  iL(^  iiigh- 
land  Line,  respecting  which  both  Parties  are  agreed.  Upon 
these  data,  it  is  by  no  means  extraordinary  that  the  Negotia- 
tors should  have  fallen  into  the  error  (for  such  the  pending 
difference  authorizes  us  to  call  it)  of  supposing  that  they  had 
sufficiently  provided,  by  the  present  wording  of  the  Treaty, 
for  the  due  direction  of  that  part  of  the  Line,  which  was 
intended  to  unite  the  point  of  departure  on  the  North  Line 
with  the  north-westernmost  head  of  Connecticut  River,  by 
joining  on  to  that  other  part  of  the  same  Line  which  imme- 
diately separates  the  sources  of  the  Kermebec  from  those  of 
the  Chaudiere. 

These  probabilities,  which"are'not  put  forward  as  know 
undoubted  truths,  being  nevertheless,  such  evidences  as  ti;  ^ 
nature  of  the  case  admits,  must  have  their  weight  in  rem^ a 
ing  the  objection  to  which  they  immediately  relate,  and 
must  contribute,  in  that  respect,  to  confirm  and  fully  estab- 
lish the  position  previously  maintained  on  such  just  grounds, 
and  by  so  many  cogent  and  convincing  reasons  j  namely, 
that  the  Highlands  of  the  Treaty  were  meant  to  be  fixed  to 
the  south  of  the  St.  John. 

If,  on  the  otJier  hand,  it  be  supposed,  notwithstanding  so 
many  proofs  to  the  contrary,  that  it  was  the  intentio:.  of 
the  Negotiators  to  carry  the  due  north  line  to  that  p  ''i)t_ 
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which  thd  American  argument  maintains  to  be  the  tru« 
north-west  angle  of  Nova  Scotia,  the  silence  which  they 
have  kept  with  regard  to  the  intersection  of  the  River  St. 
John  is  really  very  difficult,  if  not  impossible,  to  explain. 
Such  silence  is,  on  that  supposition,  the  more  inconceivable, 
since  it  must  be  agreed  that  a  principal  object  of  the  Treaty 
was  to  separate  the  rivers  along  the  adjoining  part  of  the 
frontier,  and  to  place  within  the  Territories  of  the  respective 
Parties  the  whole  of  each  class  of  rivers  so  separated.  The 
motives  and  evidences  of  this  intention  are  so  numerous  and 
convincing,  that  even  if  it  were  true,  as  the  American  argu- 
ment asserts,  that  no  sufficient  criterion  for  determining  the 
direction  of  the  northern  Boundary  Line  is  to  be  found,  un- 
less the  precise  meaning  which  that  argument  assigns  to 
what  respects  the  dividing  rivers  be  received  without  quali- 
fication, there  would  be  still  wanting  sufficient  grounds  to 
justify  a  decision  in  favour  of  The  United  States.  But  this 
imaginary  defect  of  the  Treaty  is,  in  truth,  the  mere  off* 
spring  of  a  partial  and  unwarranted  view  of  its  terms  and 
intentions. 

There  is  no  longer  any  real  difference  respecting  the  EaaU 
em  boundary  of  the  United  States.  The  difficulties  which  are 
now  experienced,  regard  their  Northern  boundary,  which  is 
to  pass  along  the  Highlands  designated  in  the  Treaty  as 
dividing  certain  rivers.  What  rivers  they  are,  which  are 
thus  to  be  separated,  has  been  abundantly  shewn  abov^e.  It 
has  been  proved  that  the  Highlands  in  question  were  meant 
to  be  found  south  of  the  River  St.  John,  and,  also,  that  no 
river  east  of  the  St.  Croix  comes  within  the  class  of  Atlantic 
Rivers  specified  in  the  Treaty.  Hence,  it  is  clear,  that  in 
carrying  the  boundary  line  westward  to  the  Connecticut, 
the  sources  of  the  Atlantic  Rivers  are  to  be  left  entirely 
within  The  United  States'  territory,  and  those  of  the  St. 
John,  which  intervene  between  the  former  and  the  head 
waters  of  the  Rivers  falling  into  the  St.  Lawrence,  are  to  be 
left  within  the  British  line.  The  American  argument  has 
given  to  the  Treaty  expression  "  dividing  Rivers,"  a  narrow- 
ness of  signification  which  is  by  no  means  borne  out  by  the 
words  themselves.  The  intention  being  clear  as  to  the  Ri- 
vers to  be  sepaidted  and  therefore  to  be  left  within  the  terri- 
tory of  the  respective  parties,  any  highlands  rising  above  the 
heads  of  one  set  of  rivers  to  be  separate  1  must  necessarily 
divide  those  rivers  (in  this  instance  the  Atlantic  Rivers) 
from  thy  other  set  of  rivers  named  in  the  Treaty,  although 
they  may  not  extend  equally  along  the  courses  of  these  last 
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mentioned  rivers.  If  this  had  not  been  the  opinjon  of  the 
negotiators,  it  may  fairly  be  presumed  that  th&y  would  have 
adopted  some  more  precise  term  in  explanation  of  their  parti- 
cular meaning,  and  that  the  term  '*  Atlantic  Ocean"  would, 
with  equal  certainty,  have  been  exchanged  for  some  other 
of  a  more  comprehensive  sense.  To  go  the  length  of  sup- 
plying the  supposed  omission  and  of  enlarging  the  supposed 
limitation  by  a  license  of  construction  which  cannot  be  ad- 
mitted without  defeating  the  general  views  of  the  Treaty^ 
as  declared  by  its  introductory  terms,  and  further  established 
in  the  foregoing  pages,  is  a  course  of  proceeding  dangerous 
in  its  example,  and  tending  to  introduce  a  new  and  unsound 
practice  in  the  interpretation  of  Treaties. 

The  point  of  departure  for  tracing  the  boundary  line  is 
to  be  found  where  the  due  north  line  drawn  from  the  St, 
Croix  touches  the  Highlands  south  of  the  River  St.  John. 
It  has  been  shewn  above  that  the  existence  of  such  Highlands 
/.v-r  to  all  appearance,  a  matter  of  general  persuasion  at  the 
pe*  >f  1783,  and  several  years  before.  That  such  has 
since  .  jntinued  to  be  the  impression,  there  is  no  inconsider- 
able evidence  to  establish. 

In  the  year  1792  the  Government  of  Massachusetts  sold,  by 
contract,  to  two  individuals,  named  Jackson  and  Flint,  cer- 
tain lands,  the  limits  of  which  are  thus  described  in  the  con- 
tract relating  thereto,  "  Westerly,  by  a  line  on  the  east  side 
"  of  the  great  eastern  branch  of  Penobscot  River,  at  the  dis- 
"  tance  of  six  miles  therefrom  ;  easterly^  by  the  River  Scoo- 
"  diac,  and  a  line  extending  northerly  from  the  source  thereof 
"  to  the  Highlands ;  and,  northerly,  by  the  Highlands,  or 
"by  the  line  described  in  the  Treaty  of  Peace  between  The 
"United  States  and  His  Britannic  Ma,jesty."  From  this 
description  of  the'Iimits  in  question  it  is  clear  that  the  North- 
ern Boundary  of  The  United  States,  as  determined  by 
Treaty,  was  to  be  the  northern  limit  of  this  tract,  and  also 
that,  in  1792,  the  Government  of  the  State  of  IMassachusetts 
considered  the  great  eastern  branch  of  the  Penobscot  River 
as  reaching  to  the  Highlands  which  form  that  northern 
Boundary. 

In  an  early  edition  of  Greenleaf  s  map  of  Maine,  the  limits 
of  Flint  and  Jackson's  purchase  appear  to  be  marked  out, 
though  without  the  names,  in  conformity  with  the  terms  of 
the  document  quoted  above  ;  the  line  being  therein  represent- 
■ed  as  terminating  on  the  Highlands  in  which  are  situ- 
ated the  head  waters  of  the  Penobscot  and  other  Atlantic 
•Rivers. 
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The  "  Statistical  View  of  the  District  of  Maifte,"  pub- 
lished in  1816,  by  Mr  Greenleaf,  the  American  author,  whose 
map  has  just  been  referred  to,  confirms  the  correctness  of  th6 
conclusion  to  which  tho  terms  of  the  above-mentioned  pur- 
chase inevitably  lead. 

The  following  is  an  extract  from  that  work,  "  With  the 
"  exception  of  a  »mall  irac  at  tho  eastern  extremity,  and 
''  some  detached  elevations  along  the  central  part  of  the 
"  north-western  Boundary,  the  mountainous  part  of  the  dis- 
"  trict  may  be  included  within  an  irregular  line  drawn  from 
"  the  line  of  New  Hampshire,  not  far  from  Saco  River ; 
"  thence  proceeding  north-easterly,  and  crossing  Andros- 
"  coggin  River  near  Dixfield,  Sandy  River  above  Farming- 
"  ton,  Kennebec  River  above  Bingham,  the  west  branch  of 
''  the  Penobscot  at  the  Lake  Pemmidumpkok,  and  to  the 
"  East  branch  of  the  Penobscot  near  the  mouth  of  the 
"  Wassattaquoik ;  thence  north  so  far  as  to  include  the  heads 
*'  of  the  Aroostook ;  thence  south-westerly  to  the  head  of 
"  Moose-head  Lake,  and  thence  westerly  to  the  Boundary  of 
*'  the  district  near  the  sources  of  the  Du  Loup.  The  great- 
"  est  length  of  this  section  is  from  south-west  to  north-east, 
''  about  160  miles  ;  its  greatest  breadth  about  60  miles ;  and 
"  it  comprises  about  one-seventh  part  of  the  district.  No 
•'  observations  have  been  made  to  ascertain  and  compare  the 
"  height  of  the  different  elevations  in  this  section ;  but  from 
"  estimates  which  have  been  made  on  the  falls  of  the  rivers, 
"  proceeding  from  different  parts  of  it,  and  from  the  much 
"  greater  distance  at  which  the  mountains  in  the  western 
"  part  are  visible,  it  is  evident  that  the  western,  and  parti- 
"  cularly  the  north-western  part,  is  much  higher  than  the 
"  eastern  ;  and  the  section  in  its  lohole  extent  may  be  con- 
'^sidered  as  presenting  the  highest  points  of  land  between 
"  the  Atlantic  and  the  St.  Lawrence,^ ^ 

This  very  explicit  passage  permits  no  doubt  as  to  the  fact  of 
there  being  at  least  as  far  east  as  the  head  waters  of  the  eastern 
blanch  of  the  Penobscot,  and  as  high  north  as  the  head  waters 
of  the  Restook,  a  tract  of  mountainous  elevations,  answering  in 
every  respect  tc  the  Treaty  term  of  "  Highlands,"  and  con" 
nected  with  the  range  which  is  situated  inunediately  between 
the  sources  of  the  Kennebec  and  Chaudiere  Rivers. 

That  there  are  Highlands  so  situated,  with  reference  to 
those  just  described,  as  to  offer  a  suitable  place  for  a  point  of 
departure  from  the  due  north  ]ine,  has  been  proved  by  the 
Reports  of  the  Surveyors  and  Commissioners  under  lUe  5th 
Article  of  the  Treaty  of  Ghent. 
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*rherd  would  be  no  possibility  of  executing  Treaty  provi- 
tions,  such  as  arc  now  under  consideration,  ii  the  utmost 
degree  of  precision  were  required,  and  if  no  allowance  what- 
ever was  made  for  tjie  unavoidable  want  of  an  exact  local 
knowledge  on  the  part  of  the  Negotiators.  It  is  one  thing  to 
define  a  boundary  in  general  terms,  another  to  describe  it 
with  a  minute  attention  to  details.  The  parties  to  the  Treaty 
of  1783  did  not  possess  the  means  of  perl'orming  the  latter 
office.  They  could  only  adt  upon  the  general  ideas  which 
they  had  then  obtained  of  the  state  of  the  frontier  country. 
They  had  no  reason  to  doubt  that  Highlands,  in  which  were 
situated  the  sources  of  the  Atlantic  Rivers,  properly  so  called, 
extended  across  the  meridian  of  the  St.  Croix,  towards  the 
St  John.  They  can  hardly  be  reproached  with  not  having 
sent  a  Commissioner  from  Paris,  the  seat  of  their  negotia^ 
tions,  in  order  to  ascertain,  by  actual  measurement,  the  cor- 
rectness of  so  reasonable  a  supposition.  They  did,  however, 
what  an  inspection  of  Mitchell's  map  was  well  calculated  to 
suggest.  They  agreed  to  form  the  Eastern  Boundary  of  The 
United  States  by  drawing  a  due  north  line  from  the  source  of 
the  St.  Croix  to  the  Highlands,  which  the  greater  length  of 
the  course  of  the  Kennebec  and  Penobscot  Rivers,  as  com- 
pared with  that  of  the  St.  Croix,  was  likely  to  render  neces- 
sary. The  details  were  unavoidably  reserved  for  future  set" 
tlement  by  means  of  an  actual  survey  and  delimitation. 

It  was  to  be  expected  that  in  making  that  survey  and 
tracing  the  boundary  line  along  the  surface  of  the  country, 
the  localities  would  not  be  found  to  correspond  minutely  with 
the  idea  which  had  been  previously  formed  of  them.  Whe- 
ther It  be  supposed  that  the  Highlands  were  intended  to 
have  the  character  of  hilly  or  mountainous  heights,  or 
whether  they  were  considered  as  mere  lands,  immediately 
separating  the  head  waters  of  rivers,  it  is  clear  that  there  was 
more  than  one  chance  against  their  being  found  in  stricit 
conformity  with  the  Terms,  in  which  ever  way  they  might 
be  interpreted,  of  the  Treaty.  In  one  case  the  due  north 
line  might  fail  to  reach  any  place  of  sufficient  elevation ;  in  the 
other  it  might  be  prolonged,  even  to  the  St.  Lawrence,  with- 
out intersecting  any  spot  exactly  situated  between  the  head 
waters  of  the  Rivers  specified  in  the  Treaty.  The  same  dis- 
appointment might  have  been  anticipated  in  drav.ing  the 
north  boundary  line  along  Highlands,  of  whatever  dtsigna- 
tion  we  suppose  them  to  be.  It  appears  that  the  peculiar 
characteristic  of  the  river-heads  throughout  the  disputed  Ter- 
ritory, is  to  interlock  with  each  other,  and  frequently  to  form 
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111(0  large  pools  and  spreading  luorassfts.  Thi.-  dcfeetfl  in  tlu': 
line  might  indeed  prove  so  numerous  as  to  operate  a  decided 
ehangein  its  cliaracteristic  qualities,  and  render  it  altogether 
unfit  for  the  application  of  the  Treaty.  But  ilnvery  devia- 
tion from  the  strict  rigoiu'  of  definition, — an  occasional  break 
or  the  intervention  of  a  swamp  or  valley  in  the  line  of  High- 
lands— the  want,  in  fine,  of  a  single  link  in  llu;  chain,  is  to 
defeat  and  nullify  the  whole  design  of  the  Treaty,  it  will  be 
extremely  difficult  to  conceive  by  what  means  any  arrange- 
ment is  to  be  effected,  or  how  it  will  be  ix)ssible  to  satisfy 
either  the  one  or  the  other  of  the  claimants. 

The  place,  called  Mars  Hill,  is  tliat  which  Great  Riitain 
claims  as  the  point  of  departure  for  the  northern  boundary 
of  The  United  States,  and  consequently  as  tliat  spot  wliich 
is  designated  in  the  Treaty  as  the  north-west  angle  of  Nova 
Scotia.  It  appears  from  the  reports  of  the  Surveyors,  that 
tlie  due  north  line  crosses  its  eastern  skirt,  or  flank,  at  a  dis- 
tance of  about  40  miles  from  the  inoniunent,  which  marks 
the  source  of  the  St.  Croix,  as  fixed  in  execution  of  the 
Treaty. 

There  arc  three   p.jints  to  be  considered  with  respect  to 
this  elevation  :   1*^.  Its  height  as  compared  with  that  of  the 
country  previously  traversed  by  the  north  line  ;  2*^.  Its  po-* 
sition  relatively  to  the  rivers;  3"^.  Its  connection  with  the 
western  range  of  Highlands. 

With  respect  to  the  c(;mparative  height  of  Mars  Hill,  it  will 
suffice  to  quote  the  following  words  of  the  American  Sur- 
veyor :  "  The  soutli  peak  is  17.5  feet  higher  than  the  north 
•'  peak,  and  about  1000  feci  above  the  general  level  of  the 
"  adjacent  country."  This  description  is  decisive  of  the 
superior  height  of  Mars  Hill,  and  the  concurrent  testimony 
of  the  Surveyors  shews  that  no  ground  equal  to  it  in  eleva- 
tion, by  many  hundred  feet,  is  previously  crossed  by  tlu; 
North  line. 

The  situation  of  Mars  Hill,  with  respect  to  Rivers,  is  not 
to  be  taken,  as  the  American  argument  insists,  from  the  petty 
streams  or  rivulets  falling  into  the  St.  John,  in  its  immediate 
neighbourhood.  Its  principal  summits  are  situated  at  a  short 
distance  westward  of  the  north  line,  and  consequently  in  the 
position  intended  by  the  Treaty,  on  that  Highland  tract  which 
rises  to  the  north  of  the  Atlantic  Rivers,  and  separates  them 
as  well  from  the  Rivers  of  the  St.  Lawrence,  as  from  the 
River  St,  John  and  its  principal  tributary,  the  Restook, 
The  due  north  line  does  not  indeed  pass  over  its  highest 
peaks ;  but  it  is  sufficient  for  every  liberal  and  eflective  puf- 
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pose  oi'tht'  Treaty,  that  tho  line  iiiteraecta  the  rising  ground!* 
r.'hich  ibrui  its  elevation  from  tho  banks  of  the  St.  John. 

As  to  the  third  point,  the  British  Surveyor,  Bouchette,  in 
his  Report  dated  the  21st  of  May,  1818,  observes,  that  he 
took  '*  the  bearings  of  the  princij)al  range  of  highlands  cx- 
'^  tending  from  Mars  Hill  to  the  Catahdin  Mountain  ;  the 
''  general  course  of  which  is  N.  N.  E.  and  S.  S.  W.,  and 
''  highly  conspicuous  for  its  height."  Another  of  the  Sur- 
veyors, Odell,  states  in  a  report  filed  the  11th  of  May,  1819, 
as  follows:  "Looking  westward  from  this  place  (Parks's, 
''  near  the  Iloulton  Settlement,)  which  is  itself  considerably 
"  elevated,  and  is  easily  seen  from  the  top  of  Mars  Hill,  there 
*'  appears  a  continued  range  of  highland,  the  view  of  which 
"  is  terminated  on  one  side  by  Mars  Hill,  and  on  the  other 
"  by  the  Spencer  Mountains."  The  general  result  of  these 
documents  with  respect  to  Mars  Hill  and  the  adjacent  heights 
towards  tho  west,  is  that  "  A  generally  hilly  country  is  found 
•'  to  extend  towards  the  eastern  branch  of  the  River  Penob- 
"  scot."  This  is  confirmed  by  the  report  of  the  American 
Surveyor  Loring,  dated  in  December.  1820.  It  may  be  added, 
that  the  British  Assistant  Surveyor,  Campbell,  describes  the 
Highlands  where  the  Monument  is  situated  on  the  height  of 
land  between  the  Kennebec  and  Chaudiere  Rivers  as  extend- 
ing in  a  N.  E.  to  E.  N.  E.  direction,  and  consequently  tend- 
ing to  communicate  with  the  Highlands  at  the  sources  of  the 
Penobscot  River. 

The  foregoing  information  will  hardly  warrant  us  in  con- 
cluding that  the  tract  or  range  of  highland  country  stretching 
from  Mars  Hill,  or  its  immediate  neighbourhood,  towards  the 
sources  of  the  Connecticut,  is  equally  continuous  and  of  one 
unbroken  regularity  throughout  the  whole  extent  of  the 
Boundary  Line.  But  such  continuity  of  height  was  not  to 
be  expected,  nor  is  it  necessary  for  any  presumable  purpose 
of  the  Treaty.  It  does,  however,  appear  that  there  is  a  chain 
of  highlands,  not  indeed  of  uniform  elevation,  but  in  which 
the  head-waters  of  the  Atlantic  Rivers  are  situated,  with  the 
additional  circumstance  of  their  partaking  generally  of  a 
mountainous  or  hilly  character. 

It  has  been  urged  on  the  part  of  the  United  States,  that 
the  three  prepositions  '■'■  from^^''  "  along,^''  and  "  /o,"  employ- 
ed in  defining  the  northern  boundary  line,  "  are  the  clearest 

and  strongest  which  could  have  been  selected  for  the  pur- 
"  pose  of  declaring  that  the  boundary,  thus  described,  must, 
"  through  its  whole  extent,  from  its  beginning'  to  its  termi- 
''  nation,  be  along  highlands."  such  as  they  presimie  the 
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Treaty  to  have  intended.  This  remark  is,  indeed,  made  on 
grounds  which  do  not  apply  to  the  view  taken  by  Great 
Britain  of  the  same  subject.  It  is,  nevertheless,  to  be  ob- 
served, that  in  two  acts  of  tlie  highest  authority  connected 
with  this  discussion,  a  Royal  Proclamation  and  an  Act  of 
Parliament,  the  very  same  prepositions  are  used  in  order  to 
describe  lines,  which  have  since  been  discovered  to  be  too 
imperfect  to  admit  of  their  being  traced  in  conformity  with 
this  description.  The  Acts  alluded  to  are  the  Proclamation 
of  1763,  and  the  Quebec  Act.  The  boundary  described  in 
the  Proclamation  has  two  evident  interruptions  in  the  courso 
of  its  line,  notwithstanding  the  use  of  the  three  prepositions, 
to  which  so  much  eflicacy  has  been  attributed.  In  the  first 
place,  the  line,  which  is  described  as  passing  abng  the  high- 
lands, and  also  along  the  coast  of  the  Bay  des  Chaleurs  to 
Cape  Rosiers,  has  an  intermediate  space  to  traverse  between 
the  highlands,  wherever  they  may  terminate  according  to 
the  supposition  hitherto  maintained,  and  the  north  coast  of 
Chaleurs  Bay,  for  which  no  provision  appears  to  have  been 
made  by  the  terms  of  the  Proclamation.  Secondly,  there 
is  a  similar  interval  between  Lake  Champlain  and  the  op- 
posite extremity  of  the  highlands,  which  do  not  extend  to 
the  shores  of  that  Lake.  According  to  the  Quebec  Act,  the 
line  was  to  go  from  the  Bay  of  Chaleurs,  along  the  High- 
lands, &.C.  to  a  point  in  45°  north  latitude,  on  the  eastern 
bank  of  the  River  Connecticut,  keeping  the  same  latitude 
directly  west  through  the  Lake  Champlain.  This  amend- 
ment of  the  Proclamation  itself  occasioned  afresh  difficulty, 
which  it  was  subsequently  found  necessary  to  obviate  in  the 
Treaty.  A  line  described  as  passing  along  the  highlands  in 
which  the  sources  of  the  Connecticut  are  situated  could  ne- 
ver, it  is  manifest,  have  reached  a  point  on  the  bank  of  that 
river  at  a  considerable  distance  below  its  sources.  What 
relates  to  the  v  ant  of  continuity  between  the  Bay  of  Cha- 
leurs and  the  Highlands  is  the  same  in  the  Act  eis  in  the 
Proclamation. 

There  is  a  further  consideration  relating  io  Mars  Hill, 
•which  embraces  one  of  the  arguments  most  urged  by  the 
United  States  in  support  of  their  line,  as  identified  in  their 
opinion  with  that  of  the  ancient  boundaries,  and  which  it  is, 
therefore,  convenient  to  notice  separately. 

The  Treaty,  as  we  have  seen,  fixes  the  point  of  departure 
for  the  Northern  Boundary  of  the  United  States  at  a  place, 
where  the  due  north  line,  drawn  from  the  River  St.  Croix, 
touches  the  Highlands.     To  that  place,   wherever  it  may 
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hipp''!!  to  ho.  the  Ti'f'aly  lias  given  the  name  of  'the  north- 
west auiflc  of  Nova  IS'rotia  ,•*'  and  this  expression  it  is,  which 
is  in  fact  tlie  principal,  and  essentially  the  sole,  foundation 
of  the  American  claim.  The  supposition  of  a  perfect  iden- 
tity between  the  line,  as  now  proposed  by  The  United  States, 
ntid  the  ancient  provincial  boundary,  is  at  the  bottom  ev«n 
of  tliat  part  of  their  argument,  wluch  turns  on  a  literal  inter- 
pretation of  the  Treaty  Article.  Without  this  supposition, 
— which  is  altogether  conjectural,  and  incapable  of  satisfac- 
tory proof,  and  the  merits  of  which  cannot  be  fully  discus- 
sed without  unsettling  what  the  Treaty  was  most  certainly 
intended  to  settle  in  a  peremptory  and  conclusive  manner, — 
The  United  vStates  can  mai..e  no  progress  whatever  towards 
setting  aside  those  important  limitations,  which  the  words 
of  the  second  Article  of  the  Treaty,  as  already  explained, 
do  most  undoubtedly  convey.  They  seem  to  htive  over- 
looked an  inconvenience  and  striking  objection  which  neces- 
sarily result  from  this  mode  of  treating  the  question,  namely, 
that  they  apply  themselves  thereby  not  to  the  completion  of 
their  own  boundary,  nor  to  the  adjustment  of  such  part  of 
the  British  boundary  Uiie,  as  corrcsi)onds  immediately  with 
their  own,  but  to  tlie  regulation  of  other  parts  of  the  British 
Boundary, — the  northern  boundary  of  Nova  Scotia,  for  in- 
siance, — with  which  they  have  no  right  whatever  to  inter- 
fere, and  the  final  arrangement  of  which  is  now,  as  it  always 
has  been,  wholly  and  exclusively  in  the  competency  of  the 
British  Authorities,  Such  was  not  the  object  and  intention 
of  the  Treaty  of  1783,  the  second  Article  of  which,  as  we 
have  already  proved,  concerns  the  definition  of  The  United 
States'  boundaries  alone,  and  affects  the  boundaries  of  the 
British  Colonieg  only  in  those  parts  of  the  frontier  where  the 
territories  of  the  one  party  border  immediately  on  the  terri- 
tories of  the  other. 

The  words  "  north- west  angle  of  Nova  Scotia"  were  in- 
troduced into  the  Treaty  from  the  article  respecting  bounda- 
ries, drawn  up  by  the  American  Congress,  and  proposed  to 
Great  Britain  by  the  American  Commissioners  at  Paris,  In 
that  article  "  the  north-west  angle  of  Nova  Scotia"  was 
coupled  with  the  proposal  of  carrying  the  boundar  line 
along  the  channel  of  the  River  Sf.  John  from  its  source  to 
its  mouth.  In  other  words,  it  was  then  distinctly  proposed 
by  The  United  States  that  "  the  north-west  angle  of  Nova 
Scotia"  should  be  fixed  at  the  source  of  the  River  St.  John, 
and  that  a  considerable  part  of  their  northern  boundary  lino 
should  pass  along  the  channel  of  that  River.     Il  has  already 


47 

been  sliJ'wn  u>  (loninnstratioii,  Ihat,  m  rejcciuig  that  proposal, 
— for  the  sakft  of  maiiitninitig  which  (be  it  remembered)  the 
American  Congress  had  expressed  the  opinion  that  it  would 
not  bo  worth  wliile  to  carry  on  the  war, — Great  Britain  must 
obviously  have  meant  to  insist  upon  a  boundary  lino  wilhm 
the  line  of  the  St.  John  ;  but,  with  reference  to  that  proposal, 
coupled  as  it  was  with  "  the  north-west  angle  of  Nova  Sco- 
tia," it  is  natural  to  inquire  by  what  moans  the  line  so  pro- 
posed was  to  be  reconciled  with  the  lino  of  continuous  High- 
lands from  the  Connecticut  River  to  Chalours  Bay,  along 
which  The  United  States  pretend  that  the  northern  boundary 
of  Nova  Scotia  as  well  as  their  own  must  now  uninterrupt- 
edly pass  in  virtue  of  that  same  expression  in  the  Treaty. 

The  truth  is,  that  the  words  in  question  are  wholly  subor- 
dinate to  the  definition  which  immediately  follows  them ; 
and  t!ie  definition  was,  in  all  probability,  introduced  into  the 
Treaty  for  the  express  purpose  of  guarding  against  any  mis- 
construction likely  to  arise  from  their  being  retained  in  the 
Article,  after  it  had  undergone  the  amendments  which  were 
described  above.  If,  as  the  American  argument  asserts,  the 
north-west  angle  of  Nova  Scotia  was  a  known  and  undoubt- 
ed spot,  the  mere  mention  of  it  in  the  Treaty  would  have 
been  sufficient,  in  like  manner  as  the  mention  of  the  Bay  of 
J^undy  and  the  Gulf  of  St.  Lawrence  by  their  respective 
names,  without  particularizing  their  limits,  suffices  to  con- 
vey a  distinct  and  adequate  idea  of  those  two  separate  por- 
tions of  the  sea.  But  it  is  not  a  little  remarkable,  that  the 
north-west  angle  should  have  been  named  without  the  defi- 
nition, precisely  in  that  Article,  which  would  have  fixed  it 
in  a  spot  altogether  and  entirely  inconsistent  with  the  Hne 
now  held  up  by  The  United  States  as  that  which  coincides 
with  the  line  of  the  ancient  boundaries  and  of  the  Treaty  ; 
and  that  the  definition  should  have  been  added  to  the  name 
of  the  angle  exactly  in  that  other  Article,  where  the  name 
alone  is  asserted  by  The  United  States  to  have  so  definite 
and  (^istinct  a  signification  as  to  exclude  the  possibility  of 
any  other  construction. 

In  this  confusion  of  circumstances  one  thing  may  be  affirm- 
ed without  hesitation  ;  namely,  that  the  position  of  the  north- 
west angle  of  Nova  Scotia  was  no  more  known  in  1783, 
than  it  is  known  at  this  moment.  The  Charter  of  Massa- 
chusetts, as  The  United  States  interpret  it,  would  place  that 
angle  on  the  right  bank  of  the  St.  Lawrence.  The  Procla- 
mation of  1763,  and  the  Q,uebec  Act,  interpreted  by  them, 
would  place  it  on  certain  Highlands  south  of  those   Rivers 
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which  fall  into  tlio  St.  Lawrence.  Tho  firit  projKifl.ii  of 
their  Negotiators  at  Paris  would  ])lace  it  nt  the  source  of  th« 
River  St.  Jolm.  The  fact  is,  tlmt  the  north-west  angle  o<" 
Nova  Scotia  is  yet  to  bo  formed  ;  and  this  has  l)eer>  u^imittcd 
by  high  American  authority. 

Tho  American  argument  appears  to  liave  confounded  the 
assumption  in  theory  of  the  point  designated  iti  the  Treaty  as 
the  north-west  angle  of  Nova-Scotia,  with  its  existence  in 
fact,  although  it  is  evident  that  these  two  idoas  are  by  no 
means  necessarily  tho  same.  Even  the  true  position  of  tho 
River  St.  Croix,  from  the  source  i»f  which  the  north  lino 
was  to  depart,  upon  which  this  assumed  point  was  to  be  found, 
was  not  determined  till  fifteen  years  after  the  conclusion  of 
the  Treaty  of  Peace  ;  and  when  the  Commissioners  appointed 
for  that  purpose  entered  upon  the  consideration  of  the  subject, 
they  found  they  had  to  decide  between  two  rivers,  both  hav- 
ing claim  to  the  appellation  of  the  St.  Croix,  and  between 
several  sources  of  that  one  of  the  two  to  which  the  prefer-- 
ence  was  ultimately  given ;  and  further,  that,  taking  the 
two  extreme  claims  on  the  ea^.t  and  on  the  west,  the  distance 
between  their  meridians  was  no  less  than  40  miles. 

From  the  manner  in  which  the  north-west  angle  of  Nova 
Scotia  is  mentioned  in  the  Treaty,  and  the  ter*^s  in  which 
the  north-east  angle  of  Maine  is  described  in  same  sen- 
tence, it  might  have  been  supposed  in  1783,  whenever 
the  position  of  the  boundary  line  should  be  ultimately  settled, 
there  would  be  a  point  where  the  southern  boundary  of 
Canada  would,  in  forming  the  northern  boundary  both  of 
Massachusetts  and  Nova  Scotia,  be  met  by  the  dividing  line 
between  the  two  latter  Provinces — ^in  other  words,  that 
wherever  the  north-east  angle  of  Maine  should  be  formed,  an 
angle  for  the  adjacent  British  Province  must  likewise  be  de- 
termined. That  the  finding  of  the  latter  was  to  be  conse-^ 
quent  to,  and  not  to  govern  the  position  of  the  former ;  that 
it  was  a  point  to  be  sought,  and  not  a  point  fixed,  is  admitted 
by  an  authority  which  The  United  States  will  not  be  inclined 
to  dispute ;  namely,  Mr.  Sullivan,  formerly  agent  on  the 
part  of  The  United  States,  before  the  Commission  for  deter- 
mining the  true  River  St.  Croix,  afterwards  Governor  of  the 
State  of  Massachusetts,  and  also  the  author  of  a  History  of  the 
District  of  Maine. 

Mr.  Sullivan,  in  the  course  of  his  argument  before  that 
Commission,  expresses  himself  as  follows  : — 

"  In  the  Treaty  the  angle  is  described  in  these  words, 
that  Angle  which  m  formed  by  a  line  drawn  due  north 
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from  tho  soitrcti  of  tht  Hivcr  St.  Croix  to  the  Highlands.^ 
An  unglo  is  the  (Kjint  uf  intcrsuction  on  tho  mutual  inclina- 
tion of  two  lines,  and  thorofore  to  give  a  second  line  thu 
Treaty  adds  ;  '  ulon^  the  said  IIiij[hlands  which  divide 
'  those  rivers  that  tnipty  thenadve^  into  the  Hivcr  St. 
'  Lawrence  from  those  ivhich  full  into  the  Atlantic  Ocean  ;• 
but  still  n  course  to  exhibit  tho  indiuution  of  this  second 
line  wu.-?  necessary,  and  it  was  therefore  added,  *  to  the 
'  north-westernmost  head  of  Connecticut  liiver.'  Then 
the  Treaty  contemplates  a  lino  running  on  the  Higlilanda 
so  as  to  divide  the  rivers  which  run  into  the  St.  Lawrence 
from  those  which  fall  into  the  Atlantic  Ocean,  but  whether 
this  is  to  b'j  a  direct  or  crooked  I'no  is  not  ascertained  in 
the  Treaty.  If  it  divide  those  rivers  as  above  expressed 
there  ciin  bn  no  pretence  of  its  being  a  straight  line.  Jt  is 
cither  tn  its  i^encral  inclination  or  in  its  direct  course  to 
run  to  the  north-westernmost  head  of  Connecticut  River. 
There  can  be  no  angle  existing,  as  known  to  any  man, 
until  those  lines  are  formed,  for  the  point  of  their  incli- 
nation is  but  a  mathematical  deduction  from  a  perfect 
rccofrnition  of  the  lines  themselves.  It  was  found  at  a  very 
early  period  that  the  rivers  flown!  from  the  southward  into 
the  River  St.  Lawrence,  and  fniu  tho  northward  into  tho 
Atlantic  Ocean.  This  raised  a  reasonable  conjecture  that 
there  was  a  ridi^e  of  Hif^hlands  which  divided  those  rivers 
from  each  other  ;  but  the  savage  state  of  the  Country,  the 
continued  wars  of  the  Nations,  and  of  the  Indians,  and  tho 
immense  labour  of  traversing  such  an  extensive  wilderness, 
raised  obstacles  too  great  to  be  overcome  by  the  prospect 
of  any  advantages  which  could  possibly  bo  the  result. 
Indeed  we  are  as  entire  strangers  to  these  Highlands^ 
and  the  sources  of  the  rivers  on  cither  side  of  them.,  as  we 
are  to  the  sources  of  the  Nile.  In  the  Grant  of  King  James 
to  Sir  William  Alexander,  the  Highlands  do  not  appear  to 
be  mentioned ;  the  words  are,  '  undc  per  imaginariani 
'  directam  lineam,  quae  pcrgere  per  terram  seu  currere 
'  versus  Septentrionem  concipietur,  ad  proximam  navium 
'  stationem,  fiuvium  vet  scaturigincni  in  magnofluvio  de 
'  Canada  sese  exonerantcm.^  The  Highlands  are  here 
made  no  part  of  the  boundary,  but  the  line,  as  an  imagi- 
nary line,  was  to  be  drawn  towards  the  north  or  northerly 
to  the  source  or  spring  of  a  river  which  emptied  its  waters 
into  the  River  Canada.  The  last  ^nentioned  River  then 
is  described  as  the  boundary  on  the  north-east  of  th« 
Patent. 
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The  line  of  the  Tr-^aty  i»  a  iine  duo  north,  in  its  course, 
"  and  in  its  extent,  reaching  from  the  source  of  the  St.  Croix 
"to  the  hifftilands ;  the  hnc  in  Sir  William  Alexander's 
"  patent  is  an  indefinite  uncrtain  line,  which  V6  to  leave, 
"  not  the  Roiirce,  hut  the  mos*  western  spring  of  the  Si. 
**  Cro'x,  and  winder  to  the  unexplored  spring  or  source  of  a 
"  river,  which  empties  its  waters  into  the  St.  I^awrence,  and 
"  of  the  existence  of  which  source  or  spring  there  was  no 
"  evidence  or  knowledge,  but  what  was  conjectured  fxni 
"  the  existence  of  rivers,  the  mouths  of  which  only  had  been 
"  seen.  Prom  the  year  1621  there  was  no  act  of  Govern- 
"  ment,  no  exercise  of  jurisdiction,  o^  claim  of  property, 
"  from  which  ♦his  line  could  receive  a  station,  I-  t  all  was 
"  abandoned  and  lost  in  Treaties,  cessions,  conqu  >ts,  recon 
'•  quests,  by  and  from  the  French  crown,  from  Oliver  Croa- 
*'  well,  and  from  the  Kings  of  England. 

"  The  country  of  Canada  was  conquered  in  1760  ;  on  the 
'*  7th  October,  1763,  the  King  of  England  issued  His  Royal 
"  Proclamation  for  improving  and  reg-.ilating  the  islands  and 
"  country  which  had  been  ceded  by  the  late  Treaty  of  Peao. 
"  In  this  Proclaination  we  find  this  provision  ;  first,  '  The 
"  '  Government  of  Q,uebec  bounded  on  the  Labrador  coast 
"  '  by  the  River  St.  John,  and  thence  by  a  line  drawn  from 
**  *  the  head  of  that  river  through  the  Lake  St.  John  to  tht; 
"  *  south  end  of  the  Lake  Nepissim,  from  whence  the  said 
"  '  line  crossing  the  River  St.  Lawrence,  and  the  Lake 
"  *  Champlain  in  forty-five  degrees  of  nortV  luttude,  passes 
"  '  along  the  highlands,  which  divide  the  rivers  tliat  empty 
"  *  themselves  into  the  River  St.  Liawrence,  from  those  wh-ch 
'*  'fall  into  the  sea.' 

"  There  is  no  such  angle  described  in  the  Proclamation 
"  or  in  the  Act  of  Parliament  as  is  '.neyiiiojicd  in  the  Treaty 
"  of  1783.  The  line  by  the  Proclamation  is  to  noss  the 
"  St.  Lawrence  in  the  46th  degree  of  north  latitude,  which 
"  is  on  a  degiee  nearly  enual  with  the  mouth  of  the  Scoudic 
**  and  Magaguadavic  Rivers,  and  very  far  south  of  the  angle 
"  now  sought  for,  and  far  below  every  part  of  the  highlands 
"  referred  to.  No  course  or  coiu'sns  ure  given  to  the  line 
"  which  is  drawn  on  the  hitrhlands'  but  all  is  left  to  ima^i- 
"  nation.  This  line  could  have  no  influence  on  the  minds 
"  of  the  Commissioners  in  1783. 

"  In  the  Treaty  of  that  date  it  is  provided,  that  the  line 
"  between  the  two  nations  shall  nm  on  the  highlands  to  the 
"  north-westernmost  head  of  Connecticut  River,  and  then 
'*  down  the  middle  of  that  river  to  the  4Cth  degree  of  north 
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"  latitude  ;  whereas  the  lino  of  the  Proclanmtion  wa»  in  the 
"  45th  degree  at  the  St.  Lawrence,  and  so  to  run  on  tho 
"  highlands  to  liake  Champlain,  without  saying  at  what 
"  point  it  should  cross  the  Connecticut. 

"  Thus  wo  find  noplace  for  this  angle  prior  to  the  Treaty 
**  of  1783,  a7id  are  now  left  to  form  it  by  running  the  lines 
"  in  that  Treaty  agreed  upon. 

''  That  in  order  to  determine  that  place  as  nearly  as  could 
''  be  done,  it  was  agreed  that  a  certain  river,  which  had 
"  heretofore  been  known  and  called  by  the  name  of  the 
"  River  St.  Croix,  and  which  had  been  deemed  and  received 
"  as  the  eastern  boundary  of  the  Province  of  Massachusetts 
"  Bay,  should  be  taken  as  a  part  of  the  boundary,  and  that 
"  to  ax  a  line  from  the  source  of  that  river  ^o  the  highlands 
"  both  as  a  hne  for  the  Government  of  Massachusetts  and 
"  iVova  Scotia,  it  should  run  due  north,  and  that  the  limita- 
"  tion  of  that  line  should  be  in  what  should  ultimately  be 
'^  found,  wJien  the  country  should  be  explored,  to  be  thch^oh- 
'•  lands. 

""T'his  is  not  a  singular  instance  in  that  Treaty  of  leaving 
"  that  as  uncertain  which  might  afteiwards  be  ascertained: 
"  the  important  boundary  of  the  north-westernmost  head  of 
"  Connecticut  River  is  unknown  and  unexplored.  Thero 
"  are  several  other  instances  very  similar  to  this  which  ap- 
"  pear  on  reading  the  second  article  of  the  Treaty  of  Peace. 

**  We  have  come  then  clearly  to  this  point,  that  the  north- 
"  west  angle  of  Nova  Scotia  is  to  be  found  by  running  a  line 
**  due  north  from  the  source  of  the  St  Croix  River  to  the 
"  highlands  to  a  point  or  a  placp^  where  that  line  shall  inter- 
"  sect  a  line  along  the  highlands,  which  divide  the  rivers  as 
"  before  mentioned,  and  run  to  the  north-westernmost  head 
"  of  ConiLeciicut  River. 


# 


* 


* 


# 


* 


'■  The  Highlands  had,  in  the  year  ITGS,  been  made  the 
boundary  of  Quebec,  or  the  Lower  Canada  boundary,  but 
where  the  boundaries  or  highlands  are,  is  yet  resting  on 

the  wing  of  imagination. 

*  #  #  #  •#  #  ' 

"  We  are  as  entire  strangers  to  the  ^lighlands,  and  the 
scmrces  of  the  Rivers  on  either  side  of  them,  as  we  are  to 
the  sources  of  the  Nile.  There  caji  be  no  doubt  that  the 
north  west  anglr  of  Nova.  Scotia  is  yet  to  be  formed,  and 
that  this  is  to  be  done  by  forminr^'  the  north-east  angle  of  the 
i^tote  of  Massaclnisetls.  To  do  this  it  has  become  neces- 
sary to  iiud  the  River  which  was  truly  meant  and  intended 
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''  b^'  the  Commissioners  who  described  the  bounds,  to  find 
"  the  source  of  that  river,  and  to  draw  a  hne  due  north  from 
'•  thence. 

"  But  even  this  cannot  decide  where  the  northwest  angle 
'•  is,  because  this  board  has  no  authority  to  fix  the  Hne,  which 
"  is  to  be  intersected  in  order  to  form  the  angle,  or  the  point 
'•  of  inclination  of  the  two.  The  question  resulting  from  the 
"  Treaty  in  regard  to  the  line  upon  the  Highlands  is  reserved 
*'  to  a  future  period.  This  board  has  no  concern  in  it  as  to 
''  its  principles  or  consequences,  and  the  point  of  the  locality 
"  of  the  north-west  angle  is  to  be  the  investigation  of  the 
*•'  next  century y 

The  framers  of  the  Treaty  wanted  a  point  of  departure 
for  the  northern  boundary  line  of  The  United  States  ;  and 
they  appear  to  have  thought  that  the  supposed  point  of  con- 
tact of  the  three  provinces  falling  to  the  south  of  the  St. 
John,  would,  when  named  in  the  treaty,  sufficiently  answer 
that  purpose.  The  northern  boundary  line,  being  inte.ided 
to  limit  the  territory  of  The  United  States  on  that  side,  was 
to  be  carried  westward  from  the  point  of  departure  thus  de- 
signated, which  was  necessarily  external  to  the  territory  of 
The  United  States,  then  first  to  be  acknowledged  indepen- 
dent. The  north-eastern  angle  of  that  territory  it  was 
strictly  within  the  scope  and  competency  of  the  Treaty,  as  it 
was  also  one  of  its  particular  objects,  to  describe.  Tr  des- 
cribe the  north-western  angle,  or  any  other  angle,  ci  Nova 
Scotia,  was  not  within  the  Province  of  the  Treaty  ;  and  it 
has  already  been  shewn  that  no  such  angle  existed,  except 
in  theory,  prior  to  the  conclusion  of  that  instrument.  When 
therefore,  The  United  States  object  to  Mars  Hill  that  it  is 
not,  as  they  affirm,  connected  with  a  chain  of  Highlands  ex- 
tending to  Chaleurs  Bay,  they  exact  a  condition  not  only 
foreign  to  the  declared  and  legitimate  purpose  of  the  Treaty, 
but  also  to  the  real  question  to  be  decided. 

Such  being  the  case,  there  would  be  little  interest  in  ex- 
amining the  nature  of  the  country  east  and  north-east  of 
Mars  Hill.  It  is  enough  to  know  that  Mars  Hill  is  calcula- 
ted to  impart  a  character  of  decidedly  superior  elevation  to 
that  part  of  t  le  country  in  which  it  is  situated,  that  the  due 
north  line  crosses  its  eastern  slope,  and  that  there  are  appear- 
ances of  a  generally  hilly  and  mountainous  tract,  marked 
with  occasional  eminences  of  a  loftier  kind,  going  off  from  it 
in  a  westerly  or  south-westerly  direction,  and  allowing  the 
boundary  line  to  be  carried  along  this  uneven  succession  of 
highlands  in  t-ucl;  a  manner  as  to  leave  the  v/aters  of  the 
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Atlantic    Rivers  entirely   within    Tlie   United   States'    ter- 
ritory. 

According  to  the  American  argument  the  only  spot  on 
the  due  north  line,  capable  of  ''nswering  to  the  terms  of  the 
Treaty  so  as  tc  constitute  the  point  of  departure  required  for 
the  Northern  Boundary  Line,  is  fixed  at  a  point  about  14'1 
miles  from  the  source  of  the  River  St  Croix.  The  line  so 
prolonged  intersects  the  main  channel  of  tlie  St.  John  and 
several  of  its  tributary  streams,  besides  intersecting  also  se- 
veral other  streams  whose  confluence  form  the  River  Resti- 
gouche  ;  and  it  terminates  at  a  place  destitute  of  any  mark- 
ed elevation,  between  one  of  the  branches  of  the  Restigoucho 
and  the  sources  of  a  stream  falling  into  the  River  St.  Law- 
rence, and  presumed  to  be  the  River  Metis. 

According  to  the  same  argument  the  Northern  Boundary 
of  The  United  States  is  carried  from  the  point  thus  fixed  to 
the  north- westernmost  head  of  Connecticut  River,  passing 
all  along  between  the  Rivers  that  empty  themselves  into 
the  River  St.  Lawrence  and  the  tributary  streams  of  the 
River  Restigouche,  of  the  River  St.  John,  and  of  Rivers 
which  fall  into  the  Atlantic  Ocean. 

The  highlands,  which  the  American  argument  describes 
as  passing,  without  interruption,  from  the  point  proposed  by 
The  United  States  as  the  true  north-west  angle  of  Nova 
Scotia  to  the  north-westernmost  head  of  Connecticut  River, 
are  wholly  destitute  of  any  marked  or  conspicuous  elevation 
through,  by  frr,  the  greater  part  of  their  extent. 

The  United  States,  pursuing  their  idea  of  identifying  the 
line  designated  in  the  Treaty  with  that  which  th  >  suppose 
to  have  existed  previously  among  '  (^  British  Provinces,  have 
objected  to  the  adoption  of  Mars  i.  -',  as  the  ].oint  of  depai- 
UiTc  for  the  northern  boimdary  line,  th.it  it  is  not  in  imme- 
diate connection  with  any  chain  of  highia.  .i:>  trending  fist- 
ward  in  the  direction  of  Chaleurs  Bay.  The  i  asons  wl.:<:h 
lead  to  treating  this  objection  as  irrelevant  have  been  stated 
itbove,  and  it  is  not  thought  necessary  to  go  into  the  rxami- 
nation  of  a  fact,  which,  if  it  were  even  established  on  indis- 
])utable  authority,  would  be  entitled  to  no  weight  in  the 
decision  of  the  point  at  issue.  But  since  The  United  States 
appear  to  think  that  the  continuation  of  the  highlands  en 
ward  of  the  due  north  line  is  so  essential  to  a  fulfilni' '  of 
the  terms  of  the  Treaty,  there  may  be  some  interest  m  as- 
certaining how  far  the  line  which  they  themselves  claim, 
is  calculated  to  fulfil  this  condition.  Tiie  line  which  tliey 
claim  is,  in  fact,  no  other  than  the  boundary  line  which  they 
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mippoge  to  have  existed  as  between  Canada  and  Xova  Scntia 
in  virtue  of  the  Royal  Proclamation  of  17G3.  But  that  line, 
it  is  well  known,  cannot  con  Inue  along  the  highlands  ac- 
cording to  the  condition  on  which  The  United  States  insist. 
It  must  leave  those  highlands,  in  order  to  pass  along  the 
north  coast  of  the  Bay  de  Chalcurs.  In  this  rn  inner  it  is 
eviaent  that  whatever  may  be  the  character  of  tlic  country 
in  a  direct  line  between  Mars  Hill  and  Chalcurs  Bay,  the 
line  claimed  by  the  United  States  ip.  defective  in  that  very 
quality  to  which  they  attach  so  great  a  degree  of  importance. 

It  has  already  been  shewn  and  fully  established  tliat  the 
River  Ilcstigouche  and  the  River  St.  John  are  not  classed 
by  the  Treaty  among  the  Rivers  falling  into  the  Atlantic 
Ocean,  and  consequently  that  The  United  States,  who  main- 
tain that  the  Highlands  designated  by  the  Treaty  must  be 
those  which  immediately  divide  the  St.  Lawrence  Rivers 
from  those  of  the  Atlantic  Ocean  ha.ve  failed  to  substantiate 
their  claim  in  that  respect.  The  consequences  involved  in 
the  admission  of  that  claim,  as  well  with  regard  to  the  gene 
ral  principle  and  purview  of  the  Treaty,  as  relatively  to  man/ 
important  interests  of  the  British  Colonies,  \vhich  would  be 
thereby  prejudiced,  without  the  extension  of  any  correspond- 
ing benefit  to  The  United  States,  are  such  as  to  call  for  the 
clearest  proofs  and  the  most  irresistible  demonstration.  But 
far  from  this  being  the  case  in  the  present  instance,  it  is 
manifest,  that  in  order  to  produce  even  an  appearance  of 
consistency  between  the  American  Claim  and  the  letter  of 
the  Treaty,  one  of  the  principal  limitations  of  that  Treaty 
must  be  wholly  set  aside,  and  even  its  very  terms  submitted 
to  a  forced  and  unnatural  construction,  directly  opposed  to 
the  sense  which  is  incontrovertibly  attached  to  them  in  other 
parts  of  the  same  Article. 

That  the  Bay  of  Fundy  and  the  Atlantic  Ocean  are  con- 
tradistinguished from  each  other  and  confounded  together 
in  one  and  the  same  Article  of  the  Treaty ;  that  the  River 
St.  John  which  empties  itself  into  the  Bay  of  Fundy,  and 
the  River  Re^tigou'  ho  which  empties  itself  into  the  Bay  of 
Chaleurs  and  through  it  communicates  with  the  Gulf  of  St. 
Lawrence,  fall  into  the  Atlantic  Ocean  in  the  sense  and  mean- 
ing of  the  Treaty;  that  the  word  "Highlands"  is  wholly 
unconnected  with  the  idea  of  iieight  otherwise  than  as  it  re- 
presents the  separation  of  rivers ;  that  the  British  Plenipo- 
tentiary, after  declining  the  offer  of  the  St,  John  as  a  Boun- 
dnry,  cnupented  to  give  up  hnlf  of  t'lnt  River  together  with 
a  large  territory  north  as  well  iis  south  of  it  to  The  United 
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States ;  that  tho  principle,  declared  in  tho  Treaty,  of  secu- 
ring perpetual  harmony  and  beneficial  intercourse  between 
tho  two  parties,  would  receive  its  intended  application  by 
dividing  tho  principal  rivers  of  the  Highland  Country  in 
such  manner  as  to  lay  the  seeds  of  "  future  discord"  between 
the  Parties;  are  among  the  propositions  in  virtue  of  whi6h 
tho  claim  of  The  United  States  can  alone  be  made  good  in 
oppoeition  to  that  of  Great  Britain. 

Tho  United  States,  in  supporting  that  claim,  have  labour- 
ed to  establish  not  only  that  the  Boundary  liino  designated 
in  the  Treaty  is  identical  with  that  which  subsisted  bclween 
the  British  Provinces  of  Nova  Scotia,  Quebec  and  Massa- 
chusetts, previous  to  the  War  of  Independence  ;  but  further, 
that  the  Line,  which  they  now  propose,  i^  identical  with  tho 
one  and  v/ith  the  otlier  of  these  two  Lines.     It  has  alread3'' 
been  proved  in   treating  of  that  point  which  The  United 
States  hn.vG  claimed  as  the  true  north-west  angle  of  Nova 
Scotia,  that  any  such  identity  between  their  line,  and  the 
supposed  line  of  the  ancient  provincial  boundaries,   is  mere 
matter  of  conjecture.     In  going  into  this  question  of  the  an- 
cient Boundaries,  The  United  States  have  not  been  able  to 
conceal  the  inconvenience,  and  indeed  tho  insurmountablo 
objections  attached  to  s^ch  a  discussion  at  the  distance  of 
fcrty-six  years  from  the  conclusion  of  th-i  Treaty,     It  was,  in 
trulh,  so  clearly  the  hitcntion  of  tho   Treaty  to  settle  tho 
Boundaries  both  p,Tcmptorily  and  definitely,  that  the  argu- 
ment advanced  by  The   United  States  with  reference  to 
what  those  Boundaries  were,  as  between  the  several  British 
Colonies  before  tlie  War  of  Independence,  must  be  consider- 
ed as  tending,  however  undesignedly,  to  counteract  that  wise 
and  salutary  intention.     The  treaty  itself,  as  amply  shewn 
before,  is  silent  on  this  subject.     It  introduces  the  definition 
of  the  Boundaries  by  stating  it  to  be  "  agreed  and  declared" 
that  they  "are  and  shall  he'''  as  follows.     Such  arc  not  tho 
words  v/hich  parties  meaning  to  confirm  ancient  boundaries 
would  have  chosen.     If  the  framers  of  the  Treaty  had  in- 
tended to  adopt  any  line  of  demarcation  supposed  previously 
to  exist,  they  might  have  satisfied  themselves  with  running 
a  line  due  north  from  the  St.  Croix  River  to  the  Southern 
Boundary  of  the  Province  of  Quebec ;  but  they  were  re- 
solved not  to  trust  to  any  such  vague  and  arbitrary  line  of 
Frontier,  but  to  establish  peremptorily  a  new  line,  which, 
v.'-hcther  it  might  or  might  not  coincide  with  any  supposed 
former  line,  should,  in  aconrdnncc  with  the   principle  laid 
dowii  in  the  beginning  of  th?  second  article  of  the  Treaty, 


Si 


56 


1 
I 

Ml 


prevent  all  disputes  in  future  on  tlie  subject  of  tlie  Bo''.nda- 
ries  of  The  United  States. 

In  maintaining  the  fact  of  the  silence  of  the  Treaty  as  to 
ancient  Boundaries,  and  considering  that  question  as  foreclo- 
sed by  the  authoritative  decision  contained  in  its  Second  Ar- 
ticle, there  is  no  intention  of  asserting  on  the  part  of  Great 
Britain  that  no  reference  whatever  was  made  to  the  ancient 
Boundaries  in  the  course  of  the  negotiations  which  termina- 
ted in  the  Peace  of  1783.  There  is  no  difficulty  in  admit- 
ting that  the  American  proposal,  as  to  Boundaries,  which 
was  subsequently  transferred  with  several  important  altera- 
tions to  the  Treaty,  derived  the  greater  portion  of  its  terms 
from  the  Royal  Proclamation  of  1763.  The  correspondence  of 
the  American  Commissioners  further  shews  that,  at  least,  on 
their  part,  the  Charter  of  Massachusetts  was  brought  forward 
at  some  period  of  the  negotiation  in  support  of  their  preten- 
sions. It  does  not  indeed  accord  with  the  situation  of  the 
partir^s,  at  that  time  to  suppose  that  The  United  States  could 
ever  iiave  thought  seriously  of  insisting  on  the  acknowledg- 
ment, by  Great  Britain,  of  a  wider  extent  of  territory  than 
they  were  understood  to  have  possessed,  in  virtue  of  some 
principle  or  other,  as  British  Colonies. 

But  these  admisions  are  perfectly  consistent  with  what 
has  been  already  asserted  on  clear  specific  evidence,  namely, 
that  the  two  parties,  in  proceeding  to  a  final  adjustment  of 
their  claims,  did  not  agree  to  decide  those  claims,  on  any 
fixed  principle  of  right,  but  ultimately  determined  to  adjust 
them  by  a  peremptory  declaration  founded  on  mutual  consent 
and  mutual  convenience,  and  the  interest,  common  to  both, 
of  preventing  future  disputes  and  collision. 

A  brief  review  of  the  principal  documents  which  relate  to 
the  ancient  boundaries  in  this  quarter,  will  indeed  be  suf- 
ficient to  shew  that  the  negotiations  might  have  been  pro- 
tracted to  an  indefinite  period,  if  those  who  conducted  them 
had  not  taken  the  determination  of  adjusting  their  differ- 
ences on  the  only  principle  adapted  to  their  real  interests, 
and  to  the  new  position  in  which  the  parties  were  placed 
towards  each  other. 

Sir  William  Alexander's  Grant,  Avhich  was  not  in  the 
recollection  of  either  Mr.  Adams  or  Mr.  Jay  when  they  were 
examined  on  oath  as  witnesses  under  the  St.  Croix  Commis- 
sion, and  which  in  former  discussions  respecting  boundary 
under  the  Treaty  of  1783,  The  United  States'  Agents  have 
vehemently  rejected,  carries  the  western  Boundary  of  Nova 
Scotia  up  to  the  westernmost  source  of  St.   Croix  River, 
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and  iheuce  to  the  River  St.  Lawrence  by  a  Ime  exte.iding 
towards  the  north,  and  joining  the  nearest  spring  or  head 
stream  emptying  into  that  River.  According  to  the  same 
Grant,  the  northern  boundary  of  Nova  Scotia  was  to  pass 
along  the  southern  coast  of  the  River  St.  Lawrence  to  Cape 
Hosiers. 

The  terms  of  the  Grant  would  not  bear  us  out  in  suppo- 
sing  that  the  western  Boundary  of  Nova  Scotia  was  to  be 
formed  by  a  due  north  line.  The  only  positive  circum- 
stances to  be  collected  from  them  as  guides  for  our  opinion 
are,  that  the  Line  between  the  two  sources  specified  therein 
shall  be  a  straight  one  ;  and  that  the  source  communicating 
with  the  St.  Lawrence  shall  be  the  nearest.  On  looking  to 
the  map  we  instantly  perceive  that  these  guides  might  lead 
us  to  head  waters  of  the  River  Chaudiere  as  being  the  near- 
est to  the  point  of  departure  of  all  the  sources  north  of  it 
falling  into  the  St.  Lawrence.  But,  without  presuming  to 
intimate  that  such  was  the  real  intention  of  the  Grant,  dating, 
as  it  does,  from  a  period  when  the  face  of  the  country  was 
wholly  unknown,  we  feel  ourselves  justified  in  pointing  out 
the  vagueness  of  its  terms,  and  inferring  how  extremely  dif- 
ficult, or  rather  impossible,  it  would  have  been  for  the  Nego- 
tiators of  the  Treaty  to  have  fixed  the  Boundaries  between 
two  Independent  States,  in  conformity  with  definitions  so 
loosely  worded  as  to  involve  the  most  unexpected  contingen- 
cies. 

A  line  extending  from  the  source  of  the  St.  Croix  "  totoards 
the  north"  to  the  nearest  part  of  the  St.  Lawrence  would, 
at  all  events,  strike  that  river,  owing  to  the  obliquity  of  its 
source,  far  to  the  west  of  that  point  where  a  due  north  line 
would  intersect  it.  A  reference  to  the  map  will  make  this 
clear.  It  must  not  be  forgotten  that  the  Commissioners 
under  the  6th  Article  of  the  Treaty  of  1794,  in  deciding 
v/hich  was  the  true  St.  Croix,  adopted  the  northern  stream, 
to  the  exclusion  of  the  western.  Thus  the  variations  of  this 
one  Grant  alone  offer  four  several  north-west  angles  of  Nova 
Scotia.  The  western  stream  being  the  one  named  in  Sir 
William  Alexander's  Grant,  the  preference  of  the  northern 
stream  must  surely  invalidate  the  authority  of  the  Grant  as 
a  binding  designation  of  the  boundary  of  Nova  Scotia ;  and 
at  any  period  subsequent  to  the  Proclamation  of  1763,  Sir 
William  Alexander's  Grant  is  altogether  irrelevant  as  to  the 
northern  boundary  of  that  Province. 

The  Charter  of  Massachusetts,  dated  in  1691,  does  not 
mention  the  territory  of  Sagadahock,  which  according  to 
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the  Duke  of  York's  Gi|iiU  extfMided  by  its  enijtern  and  west- 
ern limits  to  the  River  St.  Lawrence.  It  annexes  to  the 
Province  of  Massachusetts  only  "  those  lands  and  hcredita- 
*'  meats  lying  and  extending  between  the  said  country  or 
"  territory  of  Nova  Scotia  and  the  said  river  Saij^adahork'." 
Agreeably  to  these  words,  the  northern  limit  of  Sagadahock, 
as  annexed  to  Massachusetts,  would  be  a  line  drawn  obliquely 
from  the  source  of  the  Sagadahock  or  Kennebec  River  to  the 
point  of  intersection  betv/oen  the  western  boundary  of  Nova 
Scotia  and  the  south  bank  of  the  River  St.  Lawrence. 
Besides  the  considerations  arising  out  of  this  circumstance, 
it  is  to  be  remembered  that  the  right  of  Massachusetts  to 
retain  any  part  of  Sagadahock,  at  least  that  part  of  it 
■which  lies  east  of  the  Penobscot  River,  has  been  continually 
questioned  and  denied  by  the  British  Goverimicnt. 

The  Royal  Proclamation  of  17G3,  of  which  the  Act  of 
Parliament  called  the  Q,uobec  Act  is  a  mere  paraphrase  as  to 
that  part  of  the  boundary  still  in  dispute,  extended  the  limits 
of  Canada  considerably  to  the  south  of  the  St.  Lawrence. 
According  to  that  Proclamation,  the  northern  boundary  of 
Nova  Scotia,  regulated  by  the  southern  boundary  of  Canada, 
would  agree  with  the  following  description  :  "  the  line  cross- 
"  ing  the  River  St.  Lawrence  and  the  Lake  Champlain  in 
"  45*^  North  Latitude  passes  along  the  highlands  which 
"  divide  the  rivers  that  empty  themselves  into  the  said  River 
"  St.  Lawrence  from  those  which  fall  into  the  Sea,  and  also 
"  along  the  north  coast  of  the  Bay  des  Chaleurs."  To  the 
line  thus  described  the  American  argument  has  attributed 
a  degree  of  precision  and  unbroken  continuity,  which  its 
application  to  the  known  circumstances  of  the  country  does 
not  warrant.  A  line,  of  which  the  conditions  are  that  it  pass 
along  the  highlands,  as  traced  by  The  United  States  on  the 
principle  of  a  supposed  identity  between  the  line  now  claimed 
by  them  and  the  ancient  boundary  line  of  the  Provinces,  and 
also  that  it  pass  along  the  north  coast  of  the  Bay  des  Chaleurs, 
cannot  possibly  be  continuous  "from  its  beginning  to  its 
"termination."  The  American  line  prolonged  in  an  east- 
erly direction  would  extend  to  Cape  Rosiers,  leaving  an  in- 
terval of  more  than  half  a  degree  between,  its  own  course  and 
the  north  coast  of  Chaleurs  Boy  ;  and  supposing  the  line  to 
be  carried  along  the  coast  of  Oialcurs  Bay,  agreeably  to  the 
terms  of  the  Proclamation,  a  considerable  part  of  it  must 
necessarily  pass,  before  it  reaches  that  bay,  not  bGtwecn 
rivers  falling  on  one  side  into  the  St.  Lawrence  and  on  the 
other  into  the  Sea.  but  between  the  streams  which  fall  into 
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tlic  Bay  of  Chaleurs  only,  and  in  a  direction  nearly  at  right 
angles  with  the  direction  of  the  line  prolonged  to  Cape  Ho- 
siers. The  truth  is  that  the  line  described  in  tht  Proclamu' 
tion  was  never  put  to  the  test  of  a  practical  application ;  nor 
did  the  circumstances  of  the  country  require  that  it  should 
receive  a  more  fixed  and  positive  character  throughout  that 
central  portion  which  intervenes  from  the  Bay  des  Chaleurs 
to  the  dividing  highlands  situated  immediately  between  the 
sources  of  the  Kennebec  and  Chaudiere  Rivers.  On  the 
Bay  des  Chaleurs  there  were  settlements  connected  with  the 
fisheries ;  at  the  other  extremity  of  the  line  settlements  were 
also  to  be  found ;  and  it  was  therefore  desirable  to  provide  for 
an  actual  delimitation  relative  to  the  rights  of  provincial 
jurisdiction  in  both  those  parts  of  the  country.  But  the  in- 
termediate space  was  a  wilderness  destitute  of  all  inhabitants 
except  the  Indians ;  and  the  British  Government  had  there- 
fore no  adequate  motive  for  regulating  the  boundaries  of  pro- 
vincial authority  throughout  a  region  so  little  known  at  that 
time,  and  of  which  the  interests  were  not  as  yet  even  par- 
tially developed. 

Moreover,  The  United  States  cannot,  with  any  pretence 
of  right  or  reason,  appeal  either  to  the  Proclamation  or  to  the 
Quebec  Act.  The  American  Congress,  when  engaged  in 
weighing  the  conditions  of  Peace,  reprobated  both  the  one 
and  the  other,  as  acts  of  oppression  trenching  on  their  rights, 
and  to  be  reckoned  amongst  the  causes  of  their  Revolution. 

Such  are  the  vague  and  conflicting  documents,  by  means 
of  which  The  United  States  have  endeavoured  to  establish 
their  two-fold  proposition  which  forms  the  basis  of  their 
whole  argument,  namely,  that  the  boundary  defined  in  the 
Treaty,  was  intended  by  the  negotiators  to  be  identical  with 
that  which  they  conjecture  to  have  existed  previously  as  be- 
tween the  British  Provinces,  and  that  the  line  now  claimed 
by  them,  is  identical  with  those  two  lines.  In  other  words 
they  have  attempted  an  impossibility  by  means  of  a  discus- 
sion which  they  acknowledge  to  have  been  definitely  closed 
by  the  Treaty  of  1783,  and  of  which  the  records  of  the  nego 
tiation  and  the  Treaty  itself  oflfer  no  traces  to  warrant  their 
conclusion,  that  the  confirmation  of  a  pre-existing  boundary 
line  was  the  object  and  intention  of  the  Article  res'^ecting 
boundaries.  The  attempt  to  establish  this  proposition  is 
termed  an  impossibility,  because  it  has  been  proved  in  the 
course  of  this  inquiry,  that  no  such  line  did,  in  fact,  exist 
before  the  Treaty  of  1783,  in  the  sense  presumed  by  their 
argument ;  that  the  identical  line  now  claimed  by  them 
could  not  possibly  coincide  with  that  line,  if  it  had  really 
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exisleJ,  and  that  the  Jociuneiits,  which  they  have  prodiicetl  iii 
siip{H»rt  of  their  pretensions,  are  unfit,  either  singly  or  collec- 
tively, to  I'tirnish  the  basis  necessary  for  its  establishment. 
Tliere  are  two  points  which  still  remain  to  be  noticed. 
It  has  be(ni  alleged  on  the  part  of  The  United  States,  tliat 
all  maps,  comprehending  the  disputed  territory,  which  are 
known  to  Iiave  been  published  between  the  periods  of  170l*» 
and  178;{,  and  of  which  copies  are  now  to  be  procured,  con- 
cur in  carrying  the  boundary  line,  as  described  in  the  Royal 
Proclamation,  along  those  highlands  to  which  the  claim  of 
The  United  States  particularly  applies.  In  answer  to  the 
inference,  which  The  United  States  have  drawn  from  this 
supposed  coincidence,  it  is  to  be  observed  : 

1^.  That  in  the  ma[»s  referred  to,  the  highlands  in  ques- 
tion are  represented  by  a  line  of  visible  elevation  contrary  to 
the  true  character  of  the  country,  as  since  ascertained. 

2*^.  That  in  some  of  these  maps  the  line  of  visible  eleva- 
tion, so  represented,  is  made  to  intersect  the  waters,  either 
of  the  St.  John,  or  of  the  St.  Lawrence,  and  in  some,  even 
of  both,  disproving  thereby  any  intention  of  its  having  been 
traced  upon  the  principle  of  separating  those  waters. 

3*^.  That,  notwithstanding  some  differences  of  little  con- 
sequence, when  taken  with  reference  to  general  purposes, 
these  maps  are  so  evidently  copied,  the  one  from  the  other, 
that  no  additional  evidence  can  be  safely  derived  from  their 
coincidence. 

4*^.  That  the  selection,  on  the  part  of  the  negotiators,  of 
Mitchell's  map,  which  was  published  before  the  Proclama- 
tion of  1763,  in  preference  to  those  maps  which  pretend  to 
give  the  line  described  in  the  Proclamation,  contributes  ma- 
terially to  show,  that  the  line  in  question  was  not  that  on 
which  the  boundary,  as  defined  in  the  Treaty,  was  meant 
to  be  established. 

The  point  remaining  to  be  noticed  is  the  state  of  actual 
possession  and  jurisdiction  in  the  disputed  Territory,  and  on 
this  point  a  series  of  important  facts  and  documents  will  be 
presented. 

There  is  on  the  public  records  at  Quebec,  a  Grant  or  con- 
cession from  the  French  Government  of  Canada,  to  a  French 
subject,  of  a  territory  called  The  Fief  of  Madawaska.  dated 
on  the  26th  of  November,  1683,  eight  years  prior  to  th^^  date 
of  the  Massachusetts  Charter,  which  forms  the  basis  of  the 
American  claim.  This  Fief  op  Madawaska  includes  the 
whole  of  the  Temisquata  Lake  and  nine  miles  further  in 
length  down  the  Madawaska  River,  extending"  in  depth  six 
miles  for  the  whole  distance, ms  well  around  the  Lake  as  on 
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tni'h  siife  of  the  llivf-r.  'Vhvxe  nr*»  r;ls()()n  record  a(  (iiu'hcr, 
d(M'(I.s,  judicial  pioiTcdinL's,  and  a«:ls  oi"  feudal  sorvirc,  by 
wlu«;h  the  title  to  this  'I'oiriloiy  is  regularly  deduced  from 
the  original  grantee  dov/nwanls  to  the  present  time  ;  and 
|x».ssession  and  actual  occu|'ation  of  this  extensive  Fief  con- 
tinue to  be  lield  to  this  day  under  the  nris^inul  ^rant,  atit/ 
under  the  jurisdiction  of  Lovvr  Canudu* 

In  the  Q,uebec  Gazette  of  the  24th  January,  1705,  there  is 
a  notice  issued  from  the  otiico  of  the  Provincial  Secretary 
of  that  Province,  by  wfiich  all  Canadian  inhabitants  ap- 
pro! ibited  from  interfering  with  the  hunting  grounds  of  the 
Indians,  "  down  to  the  Great  Falls  of  the  Hirer  St.  John." 
This  is  an  act  of  clear  jurisdiction  by  the  Government  i)f 
Quebec  down  to  the  place  nionti<med  in  the  notice,  viz  : 
the  Great  Falls  of  the  River  *S7.  John  ;  and  such  a  jurisdic;- 
tion  coidd  not  have  been  exercised  had  not  the  place  have 
been  deemed  to  bo  within  the  limits  of  the  Prpvincc  of  Que- 
bec, according  to  the  bounds  described  in  the  then  recent 
Proclamation  of  17 b3. 

In  the  month  of  Novon>ber,  1784,  Charles  Nirhnu  Noistr, 
a  native  Indiun,  was  tried  and  convicted  in  the  Court  lA' 
King's  Bench  at  Quebec,  for  the  murder  of  one  Archibald 
M'Noii,  at  Madawas/ca.  The  place  where  the  oU'encc  was 
committed  is  thus  described  in  the  Indictment,  "  near  unto 
"  the  village  of  Madawaska,  in  tlic  district  of  Quebec,  in 
"  the  Province  of  Quebec." — In  the  Quebec  Gazette  of  the 
11th  of  November,  1784,  there  is  an  account  of  the  execu- 
tion of  this  Indian  for  this  murder ;  and  the  case  is  rendered 

•  Tlie  following;  ia  h  list  oT  documents  en  record  eitlier  in  ihe  Government 
Otljwi!  or  oflices  of  Notaries  Pu'jlic  at  Quebec,  all  of  them  including  Tiit  h'nv 
uk'  Madawaska  :  — 

1.  Concesfion  of  the  Fief  of  Madtimuka  to  the  children  of  the  Sipur  de  la  Chennto,  Coth    /  U 
Niivemhcr,  ir>83.  1 

2.  Adfiidlciition  of  tho  Fifij't  of  Riviere  du  Loup  and   Madutvanka  to  Jo»e\}\\  niondoau  dit     ' 
111  Kraiu-hldp.  'Jllth  Oct.  1709. 

3.  Act  of  Foi  ct  Ifomn^e  by  Joteph  Blondeaii  dit  la  Franchise  for  tho  Fii/i  of  Itivieic  du 
I.nupund  Madnwaskn,  lath  Ffbranry,  17-J3. 

4.  Amu  et  denombrement  by  Joseph  BlondBBii  dIt  la  FrnnchUe,  I5th  Feb.  1723. 

.V  Adjudicution  o(  the  Firfii  of  H-viere  du  Loup  and  Madawatka  to  Pierre  Clavorio,  29th 
July,  n.V).  -^ 

a.  Act  of  Foi  et  Homage  by  Pierre  Clayerie  for  the  Fiefs  of  Kiviere  du  Loup  and  Mada- 
wuskn,  I9th  March,  1766. 

7.  R<>coipt  for  tho  domains  and  dues  for  the  Fieft  of  Riviere  du  Loup  and  Madawaska,  8th 
May.  I7.')«. 

H.  Deed  of  Sale,  J.  A.  V.  Daiwlaune  Danseville  and  his  wife  (the  widow  of  Pi«rre  Claverie) 
to  James  Murray,  20th  July,  1703. 

9.  Deed  of  Aseifirnment  dutnd  2d  August,  176fl,  hy  Richard  Murray  to  Jfalcolm  FrastT 
of  an  Indonture  of  l<>as«  mado  hy  James  Murrav  to  the  said  Richard  Murray  nnd  Mnlrolin 
Fraser — And  au  Indenture  uf  Lease  by  tho  said  James  Murray  tu  Henry  Caldwell,  dated 
7th  April,  1774. 

10.  Lpii!ie  from  Henry  Caldwell  to  Malcolm  Fraser,  04th  .Septombor,  1782. 

11.  Corflrmntion  hnfore  a  Notary,  07tli  December,  1786,  of  Lease  from  Henry  Caldwell  to 
Malcolm  Fraser,  24th  September,  'I7R2. 

12.  Deed  of  Sale  from  the  Trustees  aud  Executors  of  James  Murray,  to  Henry  Caldwell, 
Sl<t  Jims,  1802. 

13.  Deed  of  Sale  by  Henry  Caldwell,  to  Alexander   Fraser,  2d  August,  1802. 
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romarkabU'  by  a  rominiitalion  (►f  thn  motlo  of  cxpciUihr  llir 
setitoiicn  of  dcatii,  ordcircd  by  the  (iovornor,  iiridor  tho  advicr 
of  Council,  as  appears  by  tho  following  extract  from  the 
minutes  of  tlic  Executive  Council : — 

"  On  Wodnatday  the  3(1  Novembar,  1784,  at  tho  Couneit  Chamber,  in  the 
"  Cattle  of  Si.  Lewie. 

rncsKNT  : 
"  nil  Excellency  Frrdkrick  IlAr.DiMANn,  Governor. 
"  The  Ilun.  IIi::nry  Hamilton,  Lieutmant  Governor. 
"  Hugh  Finlaj,  AJnm  Mabanp, 

"  ThontHi  Dunn,  (}oorge  Pownnll, 

"  Krancoia  Leveique,  J.  O.  C.  De  Lury, 

"  Edwnrd  Ilarriaon,  Henry  Caldwell. 

"  John  Collint,  Krancii  Baby,  Eaquirct. 

"  His  Excellency,  the  Governor,  laid  before  the  Council 
a  sentence  pronounced  this  day  against  an  Indian  named 
Charles  Nichau  Noistc,  indicted  for  murder,  condemnini? 
"  tho  said  Charles  Nichau  Noiste  to  be  hanged  by  the  neck 
"  until  he  be  dead;  and  stated  that  application  had  h  en 
"  made  to  his  Excellency  by  tliu  friends  and  relations  of  the 
"  culprit,  the  Indians  of  his  nation,  and  the  Indians  of  other 
"  nations,  to  change  the  punishment  pronounced  by  the  law, 
"  into  that  of  shooting,  which  is  more  consonant  to  the  ideas 
"  of  savages,  and  having  requested  the  advice  of  the  Council, 
"  how  far  His  Excellency  ought  to  extend  mercy  in  the 
"  change  of  punishment  so  earnestly  prayed  for  ; — The  Coun- 
"  cil,  having  weighed  the  matter,  and  the  consequences  th  ; 
"  might  ensue,  were  of  opinion  unanimously,  that  the  nn- 
"  nishment  should  bo  changed,  and  that  the  said  Charles 
"  Nichau  Noiste  should  be  shot,  in  place  of  being  hanged,  as 
"  is  directed  by  this  sentence." 


(( 


The  Province  of  duebec  continued  to  claim,  and  in  some 
instances  to  exercise  jurisdiction  down  to  the  Great  Falls  of 
the  River  Saint  John,  until  the  year  1792,  as  will  appear 
from  the  following  documents : — 


!•  Proceeding*  tn  the  Court  of  Cnmiuon  Plcaa  at  Q,uobcei 

'  Province  du  Baa  Canada, ', 
"  Diatrict  de  Quebec. 

"  COUR  DES  PLAIDOYERS  COMMUNS. 
"  Terme  de  Scptembre, 

"  Lundi,  14  Seplembre,  n&9. 


1 


"  Present, 


J 


Adam  Mabane,  }  i^    ■ 
Pierre  Panet,  }  Ecu.cri. 


'  Atuelmc  ^  Michael  RoMchau.(, 

V. 

Augutlin  Dtibe  4"  Pierre  Dupere, 
*'  de  Madouaska. 

"  Le  Sheriff  fait  aon  retour  du  aervice  de  la  aommation,  Mtro.  Panet  pnroit 

'  pour  lea  demandeuri,  et  a  file  troia  Licencea  et  une  Lettre  citee  dans  sn  do- 

claratioD,  M^*'  Cugnet,  comparoit  pour  lea  defendeurs,  la  Cour  ordonne, 
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"  qua  It  nufunilcur  prftwlra  communirttion  in  piecti  flK''«  par  la  damiaJaur 
"  at  fournirK  aaa  dufaiiias  loua  Iroi*  juura. 

"  17  Septrmhrr,  I7H9. 

"  M*''*-  Cugnet,  pour  !«■  dufandaura  «  fllu  aaa  defantea,  la  Cour  ordonna, 
"  (|iia  la  damandaur  an  prendra  communicatiuo  al  fournira  aaa  rapliquaa  tout 
"  troiajoura. 

"28  StpUmbr;  1780. 

«  Mtr'-  Panat  pour  lot  damnndaura  a  fltu  a«t  rapliquaa,  la  Cuur  ordunna 
"  qua  la  d^fandaur  an  prandru  communicatioo. 

"3()  StpUmbr;  1789. 

"  l.A  Cotir  du  contentemant  da*  pnrtiaa  a  mit  an  d^liltutc. 

"  La  Cour,  en  procdtUnt  au  detiofrS  da  Cftte  caune,  aynnt  remarqui,  que  le» 
"  di^fendeurt  out  aflegut'  ditnn  Itura  tr.rit  de  di'/eniea,  qu'il  ne  $ont  pat  de  lajurin- 
"'  diction  de  celtt  Cour,  mail  domicHinri  de  la  Province  de  liruuewich,  auquel 
"  alUguiUee  demandeum  n'ont  pas  rey~>udu  done  leurt  fcril  de  repliqvct,  ordonne, 
"  que  lei  dcmandeuri  dt'elureronl  et  feront  inicrirt  lur  le  reijialve  de  cette  Cour, 
"  I'ili  admetti  nt  (allegu6  dei  di'/endeuta  ou  non, 

"0  Janvier,  17f)0. 

«  M^f*-  Pnnet,  Arocnt  det  damnndturt,  a  declare,  en  conformity  du  jugement 
'*  de  cette  Cuur  du  quatre  Janvier  der.  qu'ili  aoutiennent,  qUi.  lee  de/endvur.*  ont 
"  ite  aiiignh  dam  la  Province  de  Quebec,  et  que  Vaiiignution  eil  i\{ffliante  de 
"  laquelle  declaration  cette  Cour  a  donn6  acte,  et  ajixi  d  Lundi  pour  entendre  la 
"  cauie, 

"  U  Janvier,  1790. 

'*  April  avoir  entendu  les  partiei,  la  Ctiur  ordonne  qu'illeiferont  preuve  rei- 
"  pective  VendreHi  prochain,  ai  Madouaiha  et  le  Grand  Sault  lont  Jam  la  Pro- 
"  vince  de  Quebec  ou  non,  ' 

•'14  J^onuiar,  1790. 

"  Sur  In  motion  de  Mtrc.  Pnnet  la  Cour  ordonne,  que  let  preuvei  teroni 
"  perenaptoiremout  entenduct  et  rryuo*  Vendredi  prochain. 

"  ]&  Janvier,  1700. 

««  JWe.  Paoet  ft  dit,  qu'il  n'a  d'autre  preuve  <i  produireen  conformity  du  Juge- 
"  ment  du  onzc  de  ce  moia,  que  lea  licence!  dea  demandeura  filica,  et  la  regie  du 
"  ]4  Septembre,  pour fournir  lea  d'fenaea,  Mtr:  Cugnet  demandejuiqu'au  terme 
"prochain  pour  faire preuve,  de  son  allequi  en  sea  dtfenaea  :  la  Cour  partioi 
*'  ouiet  melt  en  delibere. 

"  22  Mara,  1790. 

"  La  Cour  ayant  contidierc  lea  Phiidoyert  dcs  parliet,  et  aprei  en  avoir 
"  dclibere,  eat  d^ opinion  que  lea  defcndeurs  ne  ae  sont  pai  conformet  a  Varlicle 
"  onzieme  des  rcglea  de  cetle  Cour,  ayant  du  lort  dujour  de  retour  det  loni' 
"  mationt  file  lour  exceptions,  soil  peremptoirea,  delatoires  ou  dcrlinatoires , 
'•  que  le  mcniejour,  auquel  Mr.  Cugnet,  leurs  AvocMtJilat  sa  comparalion  il 
'*fut  ordonne,  qu'il  four  niroit  sea  defenses  et  non  un  ecrit  intitule  mat  a  propos^ 
"  defemes,  qui  cependant  est  line  exception  declinatoire,  que  les  dcfendeurs 
'*  rC ayant  aucunement  prouve  ainsi  qu'il  lui  etoit  permis,  de  le  fair  par  le 
"jugemedt  interloeutoire  de  cette  Cour,  que  les  assignations  a  eux  donnecs 
*'  ont  cte  tignifices  hors  de  lajuriidiction  de  cette  dile  fJour,  its  ent  sontforclos 
'•  d'eprea  ces  considerations,  la  Cour  debovte  les  defendeurs  de  leurs  exception 
"  declinatoire  qWils  ont  qualifiic  defenses  avec  depens  occasiones  par  la  dile 
"  exception,  et  ordonne  qu'ils  foumiront  leurs  defenses  au  merile  de  la  cause 
"  sous  trois  jours." 

2.  Extract  from  the  Quebec  Gazette,  of  IQth  November, 
]  791,  o/  a  Sherijps  Notice  of  the  Sale  of  Lands  of  Pierre 
Dupere,  at  Madawaska,  at  the  suit  of  Anselme  and 
Michel  Rohichaud. 

"  Diitrict  of  Quebec, 

"  By  Tirtue  of  a  Writ  of  Execution  issued  out  of  His  Majaity't  Court  of 

"  Common  Pleai  for  the  said  District,  at  the  suit    of  Antelme  and  Michel 


''  RobichauJ,  merchnnti,  reiiding  at /?i(;(tr«  den  Cr//j«c,  ngainpt  llie  movenble 
<' aod  immoveable  property  of  Auguatin  Dubd,  heretofore  of  Maiiouaeka,  now 
"  of  Isle  Verte,  and  Pierre  Dnpcr'.  merchant  at  Madouasha,  to  me  direcled, 
"  I  have  teized  and  taken  in  execution — 

"  I.  A  pi«ce  of  land  of  two  arpents  and  two  perches  in  front,  by  forty-two 
"  arpor.ts  in  depth,  situate  in  the  Parish  of  St.  Joliti,  in  the  Seipniory  of  Isle 
•'  Verie,  bounded  in  front  by  the  River  St.  Lawrenre,  and  behind  by  the  lands 
«'  of  the  said  Seigniory,  juinin^f  on  the  south-west  side  to  Mr  Lpcour  the  Pilot, 
<*  and  on  the  north-east  side  to  the  heirs  of  Hioux,  the  same  belonging  to  the 
"  said  Augu'tine  Dub6,  one  of  the  defendants. 

•'  11.  A  piece  of  land  belonging  to  the  said  Pierre  Dupm-c,  the  other  defend- 
"  ant,  containing  six  arpents  in  front  on  the  River  St.  John,  at  Madouasha,  by 
**  a  league  in  depth,  ending  at  the  ungranted  lands,  joining  on  the  north-eaiit 
"  side  to  Fraa90is  Albert,  and  on  the  south-wost  side  to  ungranted  lands;  to- 
"  gether  with  an  old  house  thatched  witl.  straw,  15  feet  by  30,  a  store  hou!<e 
•'  of  cedar  logs,  roofed  with  bark,  18  'eet  by  80,  with  arable  land  for  sowing 
"  three  bushels  and  a  half  of  grain.  Now  I  do  hereby  give  notice,  that  the 
"  first  mentioned  piece  of  land  will  be  sold  and  adjudged  to  the  highest  bidder, 
"  at  the  church-door  of  the  said  Parish  of  St.  John,  on  Thursday,  the  fifteenth 
"  day  of  December  next,  at  eleven  o'clock  in  the  forenoon,  and  the  second 
"  piece  above  described  situate  ai  Madouasha,  will  also  be  sold  and  adjudged  tu 
••  the  highest  bidder,  at  the  door  of  the  House  or  Chapel  where  the  inhabitants 
"  meet  for  Divine  Service  at  Madouasha,  aforesaid,  on  Friday  the  sixteenth  day 
"  of  December  next,  at  eleven  o'clock  in  the  forenoon,  at  which  respective  timo» 
"  and  places,  the  conditions  of  sale  will  be  made  known  by 

*'Ja.   SiiEPiiEnD,  Sheriff. 

"  All  persons  having  claims  on  the  above  described  premises,  by  mortgage 
"  or  otherwise,  are  ber<3by  requested  to  give  notice  thereof  to  the  said  Sheriff, 
"  at  his  Office  in  Quebec,  before  the  day  of  sale. 

"  Qunbec,  10th  August,  1791." 

3,  Extract  from  the  Minutes  of  the  E.vccuiive  Council  of  the 
Province  of  Quebec,  relative  to  the  Teiuisquata  Road, 
7th  July,  1785. 

•'  Thursday,  1th  July,  1785. 
"At  the  Council  Chamber  in  the  Bishop's  Palace  ; 

PRKSENT  : 

"  The   Honorable  Henry  Hamilton,    Esquire,    Lieutenant   Governor  and 

"  Commander-in-Chief, 

"  Hugh  Finlay,  Henry  Caldwell, 

"  Edward  Harrison,  Francis  F^liy, 

"  Adam  Mabane,  Samuel  Holland,  Esquires. 

»  J.  G.  C.  De  Lery, 

"  The  Council  resumed  the  consideration  "f  the  Post  Master  General's 
"  proposition  relative  to  the  Road  from  Kamouraska  to  Lahc  Temisquata,  and 
"  having  examined  Mr.  Danhourgess's  Report  of  the  expense  of  carrying  this 
"  plan  into  execution,  which  exceeds  considerablv  the  calculations  formerly 
"  made  by  Messrs.  Finlay  and  Collins,  were  of  opinion,  that  the  whole  should 
"  be  as  soon  ac  possible  transmitted  to  His  Majesty's  Secretary  of  State,  that 
"  his  Majesty's  pleasure  may  be  known  thereon  ;  and,  in  the  mean  time,  that 
"  Mr.  Danbourgess  should  be  directed  to  proceed  with  the  fifty  men  already 
*'  emplayed  by  him  on  this  service,-  that  wood  should  be  cut  in  the  proper  seasco 
"  for  building  the  bridge  over  the  River  du  Loup,  and  the  necessary  prepara- 
"  tions  madeybr  opening  the  communication  agreeable  to  the  plan  proposed :  from 
"  which  the  Council  were  of  opinion,  many  advantages  are  to  be  expected  to  thix 
"  Province  as  well  as  Nova  Scotia  and  New  Brunswick,  particularly  in  time  of 
"  war,  when  an  easy  and  speedy  eommunication,  independent  of  the  Stales  of 
"  America,  becomes  absolutely  necessary;  and  when  in  times  of  peace,  from  thp 
"  inconvenience  of  sending  Government  and  other  despatches  by  way  of  New 
"  Yorki  which  is  every  datf  more  apparent,  the  American  Post-Master  having 
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"lately  refused  the  Post- Master- General  here  to  allow  the  couriers  from  thia 
"  Province  to  pass  through  their  territories,  insisting  that  all  letters  shall  go  by 
"  their  mails  only,  which  can  never  be  tmmjdied  with  by  us. 

"  Ordered,  That  copier,  of  tiiis  mfnute  be  tr^^ugmined  to  the  GoTornori  of 
"  Nora  Scotia  and  New  Brunswick." 

4.  Extract  from  the  Minutes  of  the  Executive  Council  of 

the  Province  of  Quebec,  9th  July,  1787. 

"  Mo.vuAY,  9th  July,  1787. 

rnESENT : 

<'  His  Excellency  the  Right  Honourable  Guy,  Lord  Dorchester,  Goyernor. 

"  The  Honourable  Henry  Hope,  Esquire,  Lieut-Governor. 

•<  Williano  Smyth,  C.  J.  Le  Compfe  Dupre, 

"  Hugh  Finlay,  Edward  Harrison, 

"  (reorge  Pownall,  J.  G.  C.  De  Lery, 

"  Henry  Caldwell,  William  Grant, 

"  P.  R.  De  St.  Oury,  Francis  Baby,  Rsquirei. 

"  His  Lordship  intimated  the  propriety  of  ascertaining  the  limits  between  thia 
"  and  the  province  of  New  Brunswick,  and  that  the  SurTeyor-Genernl  of  that 
"  Province  would  soon  meet  Mr.  Holland  for  that  purpose ;  and  as  it  was 
"  absolutely  requisite  towards  opening  and  sustaining  the  land  communi- 
"  cation  between  the  two  Provinces,  that  the  lands  on  both  sides  of 
"  it  should  be  settled,  his  Lordship  proposed,  and  the  Council  concurred  in 
"  authorizing  Mr.  Holland  to  give  assurances  to  all  persons  desirous  to  settle 
"  there,  and  especially  the  Acadians  in  that  vicinity,  of  the  favourable  intention 
"  of  this  Government  to  issue  grants  in  their  favour  for  three  hundred  acres  to 
"  the  head  of  every  family,  out  of  the  waste  lands  of  the  Crown  in  that  quar- 
"  ter ;  and  it  is  for  that  purpose  recommended  to  them  to  explore  the  places 
"  (it  for  cultivation  on  both  sides  of  the  route,  and  apply,  by  petition,  in  thei 
<<  usual  course,  tor  grants  to  be  made,  agre(   ble  to  the  Royal  Instructions." 

5.  Report  of  the  Committee  of  Council  appointed  to  con- 
sider the  Boundary  between  the  Provinces  of  duebec 
and  New-Brunswick,  and  the  means  of  encouraging  the 
communication,  and  settle  the  lands  in  that  vicinity. 

"  To  his  Excellency  the  Bight  Honourable  Guy,  Lord  Dorchester,  Captain- 
"  General  and  Governor  in  Chief  of  the  Provinces  of  Quebec,  Nova  Scotia 
"  and  New  Brunswick,  l^c.  ^c.  §"c. 

•'  The  Committee  of  Council  appointed  to  reT>ort  as  well  upon  the  Question 
"  of  the  Boundary  between  this  Province  and  that  of  New  Brunswick,  as  the  most 
"  eligible  means  of  encournging  the  communication  and  the  settlement  of  lands 
"  in  that  vicinity,  have  the  honour  to  observe,  that  Mr.  Holland's  Report  to 
your  Excellency  has  been  duly  considered  by  the  Committee,  who  likewise 
paid  thorough  attention  to  the  description  of  the  Boundaries  of  the  Provinces 
of  Quebec  and  New  Brunswick,  as  extracted  from  your  Excellency's  Com- 
missions as  Captain-Genernl  and  Governor  in  Chief,  and  on  the  whole  they 
beg  leave  to  remark,  that  if  the  Province  of  New  Brunswick  may  of  right 
claim  the  sources  of  rivers  that  take  their  rise  on  the  height  of  Land  which  divides 
the  Rivers  that  empty  themselves  into  the  St.  Lawrence  from  those  which  fall 
into  the  Atlantic  Ocean,  th' ancient  limt  of  this  Government  will  be  curtailed 
towards  New  Brunswick,  and  Seigniories  under  Canadian  Grants  as  far  back 
as  the  years  162.3  and  1688,  be  taken  into  that  Province ;  besides,  the  Acadians 
already  settled  above  the  Great  Fall  of  Saint  John's  River,  and  such  people  as 
may  chuse  hereafter  to  settle  there,  would  be  greatly  incommoded  if  those  parts 
should  be  included  in  the  Province  of  New  Brunswick.  Their  commercial 
dealings  will  be  with  this  country,  for  they  must,  from  their  situation,  be 
supplied  with  European  and  West  India  commodities  from  Quebec. 


w 

.  *'  The  Committee  most  humbly  lubmit  to  your  Lordihip.  whether  it  would 
"  not  be  for  the  advantnge  of  both  Governments  ihat  the  Province  of  Quebec 
*'  be  separated  from  that  of  New  Brunswick  by  a  line  running  along  the  high- 
"  lands  which  extend  from  the  head  of  Chalenra  Bay  to  the  foot  of  the  Great  Full 
"  of  St.  John's  River,  and  from  thence  crossing  the  River  (so  as  to  include  the 
"  whole  of  the  portage  or  carrying  place )  and  continuing  in  a  straight  line  towards 
"  the  sources  of  the  River  Chaudiere,  which  rise  on  the  highlands  that  commence 
"  at  the  sail  head  of  the  Bay  of  Chaleurs,  and  extend  all  the  way  to  the  north- 
"  westernmost  head  of  Connecticut  River. 

"  With  regard  to  settling  the  new  road  to  Lakt  Timiscouata,  along  that  lake 
"  and  so  down  the  Madawaska,  the  Committee  beg  leave  to  represent  that  the 
"  soil  in  that  lengthy  tract  is  poor  in  general ;  yet  there's  many  parts  through 
"  its  whole  extent  fit  for  cultivation,  though  not  of  a  quality  to  induce  people 
"  to  settle  so  far  removed  from  assistance  in  their  country  labours,  withuut  good 
"  encouragement. 

"  From  information  the  Committee  report,  that  some  Cana-linn  Settlors 
"  may  be  had  on  the  following  terms  : 

"  To  obtain  a  grant  of  two  hundred  acres  of  land,  free  from  quit-rent,  for 
"  twenty  years,  paying  a  sol  de  cens. 

"  To  have  (our  iirres  cleared  and  a  log-house  built  thereon,  consiiting  of  two 
"  apartments,  and  to  have  an  out-huuse  of  logs  to  serve  as  a  stable  and  barn, 
"  with  thr  u  years  provisions  for  each  family. 

"  The  Committee  have  further  been  infurmed  that  Loyalists  will  set  down 
"  on  that  tract  on  the  following  conditions  : 

"  That  each  family  have  a  grant  of  land  (200  acres),  free  from  quit-rent  for 
"  ten  years. 

"  Twenty-five  pounds  to  be  advanced,  to  stock  the  farm  ;  the  lands  and  im- 
«  provemeol'*  to  be  security  that  the  montv  shall  be  repaid  in  ten  years,  but 
"  with"-,  -qi  rest.  That  each  famil'  bec'»>\  ?yed  to  the  land  allotted  to  them 
**  wi'  '  I.-,  ense.  To  have  tw^  years  |;i'ovisions  allowed  them,  and  deli- 
'    vts.         .  their  settlements. 

*'  'j    ^  lands  from  the  mouth  of  Madawas,  \  down  to  the  Great  Fall  on  St. 
'   -,  hi:  s  River  are  of  a  superior  quality  ;  it  Is  therefore  presumed  that  Settlers 
"  would  sit  down  in  that  part  on  less  encouragement  than  is  above  demanded. 
"  By  order  of  the  Committee, 

(Signed)  Hugh  Finlay,  Chairman. 

"  Council  Chamber,  18th  Ociober,  1787. 

6.  Judgment  of  the  Court  of  Common  Pleas  at  Quebec. 


P.  L.  Panet, 
Greffr. 


} 


"  District  de  ?  P.  L. 

"  Quebec.    J 

"  George  Trois,  par  la  Grace  de  Dieu,  Roi  de  la  Grande  Bretagne,  de 
"  France,  et  d'lrelande,  Defendeur  de  la  Foy,  &c.  Vu  que  Anselme  et  Mi- 
"  chel  Robichaud,  de  la  Rivi«^re  de  Caps  a  obtenu  jugement  le  seizeme  jour  de 
"  Decembre  dernier,  dans  la  Cour  des  Plaidoyers  Communs,  pour  le  District 
"  susdit,  devant  les  Juges  susnommes,  a  la  Chambre  d' Audience  de  la  dite 
Cour,  dans  la  Ville  de  Quebec,  contre  Fran9ois  Albert,  habitant  de  Madawaska 
"  dans  le  District,  pour  la  somme  de  dix  livres  sterling,  pour  sa  dette,  aiusi  que 
"  celle  de  treize  chelins  deux  sols  eourant,  pour  ses  fraix,  et  qu'il  reste  a  faire 
"  execution  du  dit  jugement.  II  vous  est  ordonn6  de  prelever  la^dite  somme 
"  et  les  frais  bus  dits  des  biens  mobiliers  et  effects  du  dit  Fran9ois  Albert  Jans 
"  le  BUS  dit  District,  except^  toujours  les  animaux  de  charue,  outils  et  instru- 
"  ments  d'egriculture,  outils  pour  I'exercice  du  metier,  et  un  lit  garni ;  mais  au 
"  cas  que  les  autres  biens  mobiliers  et  effets  du  dit  Fran9ois  Albert  ne  suffisenc 
"  pas,  les  dits  auimaux  de  charue,  instruments  et  outils  d'agriculture,  et  outils 
"  de  metiers,  seront  vendus  (mais  non  le  lit  garni)  buit  jours  apr^s  avoir  fait 
"  afficher  ou  crier  la  vente,  au  Diman<.be,  a  la  Porte  de  r£glise  paroissiale, 
"  imniediatement  apr^s  le  service  divin,  et  ayez  I'argent  (ou  deniers  proveuan? 
"dslevente)  Vendredi  le  vingt-septieme  jour  d'Avril  procbain,  afin  de  It 
"  livrerau  dit  Ansulme  Robichaud  et  Michel  Robichuud^  pour  sa  dette  et  »e) 
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'*  frai*,  avec  un  clielin  pour  ce  precept,  et  quatre  clielini  pour  vo*  droits  Iiono- 
"  rsiirfls  ;  et  nu  cas  qu'il  vous  reste  quelques  doniers  entre  les  rnRin-i  aprcM  qua 
"  vous  niirez  pleinement  satisfail  le  susdit  jui;Gm«nt  ot  les  fraix,  vous  rondrHi 
"  le  surplus  au  dit  Frnn9oi»  Albert.  Temoin  I'Monoralilo  Jenkiu  Williams 
"  I'un  des  Ju^es  de  Notro  (Jour  d  Quebec,  U  15  Jour  de  Fevriei;  dans  Ic  3Jm« 
"  ann6e  de  noire  rcgnc.  W  V'-^v^l 

(Signo)  J.  Williams,  J.  P.  C. 

"A.  AntoineCurnux  SainJ  Germain,  Oapitaine,  et  nutres  Officiersde  Miiico 
"  de  la  pHroiHse  de  Kamouraska,  et  Francois  Cirea,  Capitaine  tt  Jacques  Cir, 
"  Lieutenant  de  Milice  de  la  Paroisse  de  Madawaska." 

7.  Report  of  the  Solicitor-General  and  Surveyor-General. 

"  To  His  Excellency  Alured  Clarke,  Esquire,  Lieutenant-Governor  and  Com- 
'*  mander 'in- Chief  nf  the  Province  of  Lower  Canada,  Major- General,  Com- 
"  manding  His  Mnjenlg's  Forces  in  North  America,  §*c.  ^'c.  ^c. 

"  Report  of  His  Majesty's  Solicitor-General  and  Surveyor-General,  under 
"  Your  Excellency's  Reference  of  the  18th  of  June,  upon  the  Petition  of  An- 
"  selme  and  Michel  Robichaud,  of  the  Riviere  des  Caps,  iu  the  County  uf 
"  Cornwallis,  merchants,  for  a  veriBcation  of  the  facts  therein  slated. 

''  Mai/  it  please  pour  Excellency, 
"The  Petition  states,  that  for  upwards  of  fifteen  years  they  have  traded 
"  with  the  inhabitants  of  Madawaska,  and  under  divers  licences  from  the  Dis- 
trict of  Quebec,  have  also  traded  with  the  Savages  upon  *he  frontiers,  and 
even  with  parts  of  the  Province  of  New- Brunswick,  and  have  purchased  a 
farm  at  Madawaska,  and  made  considerable  credits. 

"  That  the  Government  of  Quebec  having  for  many  years  established  Militia 
at  Madawaska,  and  the  Court  of  Common  Pleas  for  the  District  of  Quebec 
having  pronounced  several  judgments,  and  issued  executions  in  their  favour 
against  persons  settled  at  Madawaska,  they  had  entertained  hopes  that  justice 
would  bo  done  them  ;  but  thai  in  the  beginning  of  May  last,  one  Thomas 
Costin,  calling  himself  a  Justice  of  the  Peace  for  tha  Province  of  New- 
Brunswick,  had  caused  new  officers  of  the  Militia  to  be  elected  at  Madawaska, 
by  a  majority  of  voices,  at  an  assembly  of  the  inhabitants,  and  imposed  a  fine 
on  Anselmo  Robichaud,  one  of  the  petitioners,  for  having  caused  tho  goods 
of  one  Francois  Albert,  at  Madawaska,  to  be  seized,  though  such  seizure  was 
made  by  virtue  of  an  execution  issued  upon  a  judgment  in  the  District  of 
Quebec.  Moreover,  that  Jacques  Cir,  Lieutenant  of  Militia,  established  by 
the  Government  of  Quebec,  though  vested  with  the  execution,  was  arrested 
and  made  prisoner  by  a  serjeant  and  four  soldiers  in  His  Majesty's  troops, 
who  conducted  him  fifteen  leagues,  to  a  place  called  the  Grand  Sault,  where 
he  was  compelled  to  pay  ten  pounds  and  thirteen  shillings  to  obtain  his 
liberty. 

"  The  petition  further  states,  "  that  as  the  petitioners  have  not  been  able  to 
learn  from  the  Field  Officers  of  Militia  at  Quebec,  nor  from  John  Collins,  Esq. 
the  Ijeputy  Surveyor-  General,  nor  from  the  said  Thomas  Costin,  who  calls 
himself  a  Justice  of  the  Peace,  where  the  Boundaries  of  the  Province  may  have 
been  placed  upon  the  line,  designated  by  the  statute  of  the  I4th  of  His  Majes- 
ty, and  how  the  change  of  Government  may  operate,  and  to  the  end 
that  they  may  obtain  justice  in  one  or  other  of  the  Provinces,  they 
most  humbly  pray  your  Excellency  to  cause  them  to  be  informed,  if  it  be 
possible,  of  the  Boundaries  of  the  Province  of  Lower  Canada,  and  to  take  such 
measures  with  the  Government  of  New-Brunswick  as  your  wisdom  may 
suggest,  to  prevent  the  ruin  of  the  Petitioners  and  others.  His  Majesty's 
faithful  subjects,  which  their  ignorance  of  the  limits  and  such  fines  and  force 
may  occasion." 

**  To  verify  the  facts  above  alleged,  t'  was  our  intention  to  examine  the  pe- 
titioners, and  such  witnesses  as  they  might  be  able  to  adduce  before  us,  and 
for  that  purpose  the  Solicitor  General  acquainted  Colonel  Baby  thereof,  but 
from  the  distance  of  their  residence  from  Quebec,  from  their  poverty  and 
from  other  causes,  they  have  not  yet  presented  themselves.     There  are,  how- 
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"  ever,  ceitHin  papers  that  Rccompnnied  your  Excellenry'i  reritrence,  and  ar« 
"  hereunto  annexed,  which  in  order  to  avoid  any  longer  delay,  iudure  us  to  re- 
"  port  to  your  Excellency,  that  the  facte  alleged  in  the  petition  retpecting  the 
"  arrest  of  Jacques  Cir,  the  Lieutenant  of  Militia  at  Madawaska,  and  his  bein^; 
"  conducted  to  the  Grand  Sault,  and  there  compelled  to  (;iva  his  promissory 
"  note  to  Francis  Albert,  for  ten  pounds  and  thirteen  shillings  for  pretended 
"  expanses,  said  to  have  been  occasioned  by  his  having  acted  contrary  to  the 
*'  laws  of  the  Province  of  New-Brunswick,  appear  to  us  to  bo  true,  judgini; 
**  from  the  original  papers,  viz  : — 

"  I.  A  copy  of  the  writ  of  execution  issued  from  the  Court  of  Common  Pleas 
<'  at  Quebec,  tested  15th  February,  1792. 

*•  2.  A  letter  from  Frun9ois  Cir  and  Jacques  Cir  to  Colonel  Dnmbourges, 
"  certified  by  Re^ris  Robichaud,  without  date. 

*'  3,  A  paper  signed  'Thomas  Costin,  Juge  li  paix  pour  la  district  de  Mada- 
•'  foaska  et  York  Comti,  purporting  to  be  an  Inhibition  to  Francois  Cir  and 
"  Jacques  Cir  from  executing  any  order  issuing  from  any  other  Province  within 
"  the  District  of  Madawaska,  unless  it  be  signed  and  ordered  by  a  Judge  of  ^eio 
"  Brunswick,  dated  26th  March,  1792. 

•*  4.  An  acknowledgment,  to  which  is  subscribed  Fran9oia  Albert,  of  his  hav- 
"  ing  received  a  promissory  note  of  Jacques  Cir,  for  ten  pounds  thirteen  shil- 
"  lings,  for  expenses  occasioned  by  his  having  acted  contrary  to  the  laws  of 
•'  New  Brunswick,  dated  28th  March,  1792. 

"  5.  A  latter  dated  Madawaska,  23d  April,  1792,  from  Fran9oi9  Cir  and 
"  Jacques  Cir,  to  Mr.  Dambourges,  Colonel  of  the  South  Militia. 

"  Lieutenant  Colonel  Baby  of  the  Canadian  Militia,  assures  us  that  a  Coni' 
"  pany  of  Militia  was  established  by  His  Excellency  Lord  Dorchester  at  Ma- 
"  dawttska,  about  two  years  ago,  and  that  Jacques  Cir  is  a  Lieufenant  in  that 
"  Company,  so  that  that  fact  is  also  true. 

"  We  have  applied  to  the  Council  Office  here  for  a  copy  of  any  proceedings 
"  that  might  have  been  had  in  Council  respecting  the  line  of  division  between 
"  this  Province  and  New  Brunswick,  and  have  obtained  a  copy  of  certain  pa- 
"  pers  there  deposited,  which  show  that  the  line  between  the  two  Provinces 
'*  has  not  been  ascertained:  a  copy  of  those  papers  we  herewith  submit  to 
"  your  Excellency,  viz  : — 

"  1.  Description  of  the  Boundaries  of  the  Provinces  of  Quebec  and  New 
"  Brunswick,  from  His  Excellency  Lord  Dorchester's  Commissione,  and  the 
"  United  States  of  America,  from  the  definitive  Treaty  of  Peace,  in  the  hand 
•'  writing  of  Mr.  Secretary  Motz. 

"  2.  Copy  of  Lord  DurchRSter's  Instructions  to  Mr.  John  Holland,  who  was 
"  directed  to  accompany  Mr.  Finlay,  in  order  to  assist  in  marking  out  the 
"  Boundary  Line,  dated  Quebec,  9ch  July,  1787,  also  in  the  hand  writing  of 
"  Mr.  Secretary  Motx. 

"  3.  Letter  by  way  of  Report,  frona  Mr.  John  Holland  to  Lord  Dorchester, 
•'  dated  Quebec,  26th  July,  1787. 

"  4.  Report  of  a  Committee  of  Council  charged  to  consider  the  subject  of 
"  the  Boundary  Line  between  the  two  Provinces,  and  the  means  of  encoura- 
"  ging  the  commutiication  and  settling  the  lands  in  that  vicinity,  dated  Council 
"  Chamber,  18th  October,  1787. 

"  All  which  is  respectfully  submitted  (o  your  Excellency's  consideration. 
(Signed)  J.  Williams,  Sol.  Gen. 

Samuel  Holland. 
••  Quebec,  2dth  July,  1792." 
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8.  Extract  from  the  Minutes  of  the  Executive  Council  of 

the  Province  of  Quebec,  Ath  August,  1792. 

•*  Saturday,  4th  August,  1792. 

**  At  the  Council  Chamber,  in  the  Bithop's  Palace; 

PKESEXT : 

"  His  Excellency  Major  General  Clarke,  Lieutenant  Governor. 

"  And  the  Honourable  William  Saiitii,  j) 

Hugh  Finlay,     >  Esquires. 
Francois  Baby,  ) 

*'  Read  the  Memorial  of  A.  and  M.  Robichaud,  dated  the  8th  June,  1 792. 

"  Read  a  Report  of  the  Committee  of  Council,  appointed  to  consider  t/ie 
"  Boundary  between  the  Provincet  of  Quebec  and  KeuhBntnswlcfc,  and  the 
"  means  of  encouraging  the  communicaiion  and  settlement  of  the  lands  in  that 
"  vicinity,  dated  \Slh  October,  1787. 

"  Read  a  Judgment  of  the  Court  of  Common  Pleas,  dated  13th  February, 
"  1792. 

'*  Read  the  Report  of  the  Solicitor-General  and  Surveyor-General,  dated 
"  Quebec,  20ih  July,  179? 

"  Ordered,  that  these  Papers  be  eixtered  upon  the  Minutes,  and  it  is  humbly 
"  suggested  by  the  Board,  that  it  may  be  expedient  to  transmit  copies  to  the 
"  Lieutenant-Governor  of  the  Province  of  New- Brunswick,  for  his  co-opera- 
*'  ting  in  representations  to  call  the  attention  of  His  Majesty's  Ministers  to 
"  the  adjustment  of  the  limits  necessary  for  preserving  the  public  tranquillity 
**  on  the  borders  of  both  Provinces," 

9.  Extract  from  a  List  of  the  Parishes  in  the  Province  of 
Quebec,  contained  in  the  Minutes  of  the  Executive  Coun- 
cil of  that  Province,  for  the  year  1791. 

'*  List  of  the  Parishes  in  the  Province  of  Quebec,  with  the  dales  of  their 
"  erection  and  their  extent.  Also,  the  names  of  the  Seigneuries,  parts  of  Seignev- 
"  ries.  Fiefs,  and  other  Grants  holding  cf  the  Crown  in  each  Parish  respectively 
"  comprehended ;  likewise  the  number  of  Male  Inhabitants  in  every  Parish,  dis- 
"  tinguishing  those  of  the  age  of\6  years  and  not  exceeding  19.  from  those  of  19 
"  years  of  age  and  upwards,  in  conformity  to  the  Order  issued  the  22d  Feb- 
"  ruary,  1790,  by  his  Excellency  tlie  Right  Honourable  Guy,  Lord  Dorches- 
"  ter,  Governor- General  of  the  Province  of  Quebec,  &c.  &c.,  to  a  Committee 
"  of  Council. 


Parishes. 


Madawaska. 


Seigneuries  and  other  Grants 
holding  of  the  Crown  in  each 
Parish. 


Free  and  Com- 
mon Soccage. 


Settled  by 
Acadians. 


Total  of  the 

Males  in  the 

respective 

Parishes. 


19  years  and 
upwards. 


G5. 


REMAUKS. 


Under  Grants  from 
the  Government  of 
New-Brunswick . 


"  Malcolm  Fraser,  Esq.,  reports  a  Seigneurie  to  be  in  his  possession,  called 
"  Madawaska,  near  the  River  St.  John,  being  of  about  three  leagues  on  each 
"  side  of  the  River  Madawaska,  together  with  the  Lake  Temiscouata,  and 
"  two  leagues  in  depth." 
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These  documents  clearly  pro'e  the  unsettled  condition, 
in  pouU  of  fact,  of  the  eastern  part  of  the  southern  Boun- 
dary of  the  Government  of  Q,uebcc  from  the  Bay  of  Chaleurs 
along  the  Highlands — they  also  show  that  immediately  after 
the  Treaty  of  1783,  when  settlempnts  began  to  be  made  on 
the  upper  part  of  the  River  Saint  John,  pretensions  widely 
different  wore  set  up  by  the  respective  Provinces  of  Quebec 
and  New  Brunswick  as  to  this  Boundary. — The  discussions 
between  these  Provinces  upon  this  subject  appear  to  have 
terminated  witli  the  proposition  made  by  the  Government  of 
Q,uobec,  on  the  4th  August,  1792,  to  call  on  the  Government 
of  the  Mother  Country  to  adjust  the  limits  between  them. — 
At  this  period  the  question  as  to  what  was  the  true  River  St. 
Croix  intended  in  the  Treaty  of  1783,  had  arisen  between 
Great  Britain  and  the  United  States.  The  decision  of  this 
question,  upon  which  the  very  starting  point  of  the  Boun- 
dary of  tho  United  States  in  the  interior  necessarily  depended, 
was  provided  for  in  the  Treaty  of  1794,  and  since  that  time 
the  other  subjects  of  difference  between  the  two  Powers  ou 
points  of  boundary  have  been  in  a  gradual  process  of  develope- 
ment  and  decision,  the  most  important  among  them  being 
that  which  forms  the  subject  of  these  remarks.  The  con- 
flicting inter-colohial  claims  between  Canada  and  New 
Brunswick  as  to  the  southern  boundary  of  the  former,  have 
been  awaiting  the  issue  of  the  national  controversy,  and  tlie 
result  of  this  controversy  will  undoubtedly  have  a  material 
influence  on  the  judgment  of  the  Mother  Country  in  the 
future  adjustment  of  these  Provincial  Boundaries. 

But  whatever  doubt  may  exist  as  to  the  true  position  of  the 
Boundaries  between  the  Provinces  of  Lower  Canada  and 
New  Brunswick,  there  is  none  as  to  the  fact  of  British  pos- 
session, either  under  the  one  Province  or  the  other,  of  the 
"whole  district. of  country  in  which  these  boundaries  are  to  be 
found.  The  Canadian  jurisdiction  has  already  been  exhi- 
bited.-— That  of  New  Brunswick  will  now  be  adverted  to. 
This  is  shewn  in  the  history  of  "  The  Madawaska  Settle- 
.  ment" — for  which  reference  will  again  be  made  to  American 
authority.  "  The  Madawaska  Settlement,"  it  is  always 
to  be  understood,  is  quite  distinct  from  ''  "ifHE  Fief  of  Ma^ 
DAWASK.A,"  and  extends,  on  the  inaiit  River  St.  John^jfrom 
the  neighbourhood  of  the  Great  Falls,  upwards,  fQ?  several 
miles  above  the  confluence  of  the  Madawaska  River.  The 
American  authority,  here  referred  to,  is  that  of  Mr.  Barrell,  a 
special  Agent  sent  by  the  Government  of  the  United  States 
10  the  disputed  Territory  for  purposes  of  inquiry,  in  the  year 
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t8"23.  Ilis  Report  was  commMiiicated  to  Congress,  in  a 
Message  from  the  President,  on  the  4th  March,  1828.  The 
following  is  an  extract  from  this  Report : — 

"  This  settlement,"  says  Mr.  Barrcll,  "  derives  its  name 
"  from  the  River  Madawaska,  which  empties  itself  into  the 
"  River  St.  John,  about  thirty-six  miles  above  the  Great 
"  Falls,  and  about  one  hundred  and  sixty  miles  above  Fre- 
"  dericton.  The  first  settlers  arrived  soon  after  the  Treaty 
"  of  1783,  and  the  first  grant,  which  was  of  fifty-one  several 
'*  lots  or  plantations  of  land,  was  made  to  Joseph  Muzeroll  and 
fifty-one  other  French  settlers,  in  the  month  of  October, 
1790,  by  Thomas  Carleton,  F]sq.,  then  Lieutenant  Gover- 
*  nor  of  the  Province  of  New  Brunswick.  The  land  granted 
'  lay  at  intetvals  between  the  River  Verte  and  the  Mada- 
waska River,  nine  miles  distant  from  each  other,  and  on 
"  both  sides  of  the  River  St.  John.  The  second  grant  was 
"  of  5253  acres  of  land  lying  below  the  River  Verte,  and 
"  was  made  to  Joseph  Soucer  and  others,  by  Lieutenant 
"  Governor  Carleton,  in  August,  1794.  These  are  the  only 
"  grants  ever  made  by  the  British  Government  within  the 
"  settlement,  excepting  one  to  Limo  Hibert,*  of  250  acres  of 
"  land  opposite  to  and  upon  the  River  Madawaska,  in  May, 
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The  laws  of  the  Province  of  Neio  Brunswick  appear  to 
"  have  been  always  hi  force  since  the  origin  of  that  settle- 
"  ment.  The  settlers  have  acquiesced  in  the  exercise  of  Bri- 
"  tish  authority,  both  civil  and  military,  among  them,  and 
"  have  for  many  years  had  an  orgajaized  militia  in  the  set- 
**  tlement.         *  *         *       ,  #        *         *         The  po- 

"  pulation  of  Madawaska  ryiaGunts  to  about  2,000,  and  is 
"  almost  exclusively  Frencsh." 

In  further  elucidation  of  the  history  of  "  The  Madawaska 
Settlement,"  and  in  further  proof  of  the  actual  possession 
of  this  part  of  the  country,  and  of  the  exercise  of  jurisdiction 
over  it  by  the  Province  of  New  Brunswick,  there  will  be 
annexed  to  these  remarks,  full  reports  of  two  important  trials 
which  have  taken  place  in  the  Supreme  Court  of  this  Pro- 
vince at  Fredericton ;  the  first  being  thdrial  ef  John  Baker, 
in  the  month  of  May,  1828,  and  the  other  that  of  Barnabas 
Hannawell  and  others,  in  the  month  of  October,  ISSl.f 

The  facts  elicited  in  these  trials  shew  the  anxious  desire 
of  the  State  of  Maine  to  oust  Great  Britain  of  her  long  estab- 
lished and  peaceable  possession,  in  this  quarter.     But  the 


■I 


*  Simon  Ilebcrt. 


f  Appendix  No.  II.  and  No.  III. 


n 


il^Hi 


doctrino  laid  down  by  tlie  Court,  as  the  clear  rnlo  of  pubMc 
law  applicable  to  tho  case,  namely,  that  "  the  existinc'  British 
"  sovereignty  and  jurisdiction  can  be  chani^cd  only  by  a  pub- 
"  lie  act  of  tho  Britisli  Crown  for  that  purpose,"  has  never  been 
controverted.  A  change  oi possession  may  indeed  ho  effected 
by  force,  but  this  is  an  alternative,  which,  it  may  be  confi- 
dently asserted,  the  Government  of  tho  United  States  is  not 
prepared  to  resort  to,  and  to  which  (Jrcat  Britain  would  never 
submit. 

In  an  early  part  of  these  remarks  it  was  observed,  that  by 
carrying  the  boundary  line  to  the  north  of  the  River  St.  John, 
the  prejudice  thereby  occasioned  to  the  British  Provinces 
would  not  bo  confined  to  a  mere  loss  of  territory.  What 
has  been  stated  respecting  the  point  of  actual  possession 
confirms  the  truth  of  that  observation.  The  extensive  Firf 
of  Madawaska,  which,  as  already  remarked,  was  granted 
several  years  before  the  Charter  of  Massachusetts,  and  which 
has  been  held  uninterruptedly  under  Canadian  jurisdiction 
to  the  present  day,  would  be  thereby  transferred  to  The 
United  States,  whose  claims  to  territory,  during  the  nego- 
tiations of  1783,  could  never  for  a  moment  have  been  sup- 
posed to  extend  beyond  their  rights  when  clearly  established 
as  British  Provinces.  The  British  authorities  would  also 
be  thereby  called  upon  to  surrender  a  jurisdiction  which  they 
have  continually  exercised  as  far  as  the  Great  Falls  of  tho 
River  St.  John,  from  the  earliest  period  at  which  any  settle- 
ments have  been  formed  in  that  part  of  the  country.  A 
large  body  of  British  subjects  holding  property  within  the 
same  territory,  and  some  of  whom  have  held  it  in  uninter- 
rupted succession  from  the  period  of  1763,  would  be  compel- 
led either  to  resign  the  possessions  of  their  families,  or  to 
retain  them  under  a  Government  to  which  they  owe  no 
natural  allegiance. 

Nor  would  these  bo  the  only  prejudicial  consequences 
resulting  to  Great  Britain  from  the  proposed  transfer  of  terri- 
tory to  The  United  States.  It  is  well  known  to  what  degree 
the  direct  communication  between  Quebec  and  New  Bruns- 
wick would  be  thereby  impeded.  How  far  the  communi- 
cation between  one  part  of  Canada  and  another, — between 
Q,uebec,  for  instance,  and  the  settlements  at  Gaspe, — ^would 
be  rendered  more  difficult  by  the  same  award,  may  be  col- 
lected from  Bouchette's  Topograj)hy  of  Canada,  page  587. 

It  may  be  doubted  whether  the  anticipation  of  so  much 
detriment  to  British  interests,  though  imattcnded  with  any 
corresponding  advantages  to  The  United  States,  and  evidently 
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calculated  to  defeat  the  most  enlightened  intentions  of  th« 
Treaty,  as  explained  before,  would  alone  justify  a  departure 
from  tiie  strict  rule  of  right,  supposing  it  to  be  made  clear  in 
favour  of  the  United  States.  But  in  proportion  as  the  above 
mentioned  consequences  arc  evident,  it  is  difficult  to  con- 
ceive that  the  British  Government  could  ever  have  lent  itself 
to  an  arrangement  from  which  theso  consequences  must 
naturally  have  been  expected  to  flow ;  and  the  stronger, 
therefore,  is  the  presumption  that  the  acknowledgment  by 
Great  Britain  of  the  independence  of  The  United  States  was 
felt  to  impose  upon  her  the  duty  of  carrying  her  claims, 
whatever  they  may  have  been,  to  the  utmost  extent  war- 
ranted by  principles  of  equity  and  considerations  of  mutual 
convenience,  in  order  to  protect  the  interests  and  secur«3  the 
rights  of  her  remaining  Provinces.  .      . 

Presumptions,  however  probable,  are  not  the  sole  founda- 
tions of  the  British  claim.  It  has  been  proved,  that  the 
Rivers  designated  in  the  Treaty  are  not  those  which  The 
United  States  insist  upon,  in  virtue  of  an  interpretation 
necessary  indeed  to  the  prosecution  of  their  argument,  but 
wholly  unwarranted  by  the  letter,  context,  and  spirit  of  the 
Treaty.  It  has  also  been  proved,  that  the  Highlands  which 
they  maintain  to  be  the  Highlands  intended  by  the  Treaty, 
exclusive  of  all  others,  agree  neither  with  the  specific  terms 
of  the  Treaty  nor  with  the  intention  of  those  who  framed 
it,  as  manifested  by  the  general  tenor  of  that  instrument, 
and  by  the  circumstances  which  accompanied  its  negotia- 
tion. It  has  been  shewn  to  demonstration,  that  the  north- 
west angle  of  Nova  Scotia  was  totally  unknown  in  1783, 
that  no  provincial  boundary  line  had  been  acknowledged, 
ascertained,  or  even  existed  for  any  practical  purpose,  at  that 
lime  between  the  western  extremity  of  Ghaleurs  Bay,  and 
the  Highlands  situated  at  the  heads  of  the  Kennebec  and 
Chaudiere  Rivers,  and  consequently  that  the  supposed  iden- 
tity between  that  line  and  the  line  now  claimed  by  The 
United  States,  is  a  mere  illusion,  resting  on  no  positive  foun- 
dation whatever. 

On  the  other  hand,  it  has  been  established  by  proofs,  suf- 
ficient to  satisfy  any  reasonable  and  impartial  mind,  that  the 
Rivers,  described  in  the  Treaty,  as  falling  into  the  Atlantic 
Ocean,  are  entirely  distinct  from  those  which  fall  into  the 
Bay  of  Fundy  or  the  Bay  of  Ghaleurs  ;  that  the  Highlands 
designated  in  the  Treaty,  are  those  which  lying  to  the  south 
of  the  River  St.  John,  trend  westward  from  the  due  north 
line  drawn  from  the  source  of  the  St.  Croix ;  and,  finally, 
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that  the  Hno  claimed  by  Great  Britain,  as  passing  along  lliose 
Highlands  from  tiio  point  called  Mars  Hill,  is  not  only  more 
consistent  with  the  prcc'.s*  tnrms  of  the  Treaty,  than  any 
other  line  hitherto  piopos«'d,  bnt  is  calctdatcd  to  ftdfil  in 
every  important  respect  the  declared  as  well  as  the  presnmed 
intentions  of  the  Treaty,  leaving  within  the  territories  of 
either  Power  the  whole  of  those  Rivers,  of  which  the  moutlis 
are  situated  respectively  therein,  and  in  tliis  manner  provi- 
ding most  effectually  for  that  great  principle  of  the  Treaty 
which  has  been  already  pointed  out,  that  is  to  say,  the  ad- 
vantage and  convenience  of  both  i)arties. 


KORTIIoWESTERNDIOST  HBAD  OF  CONNBCTICVT  RIVSR. 

The  second  article  of  the  Treaty  of  17S3,  after  describing 
the  Highlands,  along  which  the  northern  boundary  of  The 
United  States  was  to  be  carried,  adds,  that  the  boundary  line 
was  to  extend  "  to  the  north-westcrnmost  head  of  Connecti- 
cut Rivcr,^^  and  "  then'  down  along  the  middle  of  that 
river  to  the  4.5th  degree  oj   north  latitude.^' 

It  is  claimed,  on  the  part  of  Great  Britain,  that  the  boun- 
da  '■  line  in  question  should  be  carried  to  the  source  of  the 
north-westernmost  stream,  which  flows  into  the  uppermost 
of  the  Lakes  above  Connecticut  Lake,  up  to  which  the  Con- 
necticut River  is  known  by  that  distinctive  appellation  ;  and 
that  from  thence  the  line  should  be  traced  down  along  the 
middle  of  that  river  to  the  45th  degree  of  north  latitude. 

The  grounds  on  which  that  claim  has  been  rested,  are, 
first,  that  the  River,  which  issues  from  Connecticut  Lake, 
now  bears,  and  has  always  been  known  by  the  sole  appel- 
lation of  Connecticut  River,  and,  secondly,  that,  as  no  stream, 
which  joins  the  Connecticut  River  below  where  it  is  known 
by  that  name,  can  with  propriety,  or  according  to  geogra- 
phical practice,  be  taken  for  the  Connecticut  River ;  so,  it 
is  certain  that  no  head-water  of  such  stream  can  be  taken  for 
a  head  water  of  the  river  itself. 

In  opposition  to  the  British  claim,  it  is  contended,  on  the 
part  of  The  United  States,  that  the  north-westernmost  head 
of  Connecticut  River  intended  by  the  Treaty,  is  either  a  cer- 
tain head  of  a  stream  called  Hall's  Stream,  or  one  of  another 
stream,  called  Indian  Stream,  both  which  streams  fall  into 
the  Connecticut  or  main  Connecticut  River,  from  the  north  :' 
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the  former  at  a  sliort  distance  abovp  or  holiAV  the  15th  degree 
of  north  latitude,  arrording  as  the  real  yjiuation  of  ihat  paral- 
lel, or  its  nupi)osed  situation  agreeably  to  a  survey  made  in 
the  year  1772,*  is  taken,  and  the  latter  between  two  or  three 
miles,  more  or  less,  according  as  the  one  or  the  other  of  those 
principles  is  adopted,  above  the  same  parallel. 

'i'he  grounds  upon  which  this  counter-claim  of  The 
United  States  is  maintained,  are  various,  but  they  arc  all 
ledueible  to  one,  namely,  that  the  "  head  of  Connecticut 
Kiver'  intended  by  tlie  Treaty  is  the  head  of  the  north- 
westernmost  branch  falling  into  that  river,  without  reference 
to  the  specific  appellation,  or  superior  volume  and  length  of 
the  main  river  above  its  confluence  with  that  branch. 

It  is  evident  that  in  this  proposition  two  terms  essentially 
dillerent  from  each  other,  are  confounded  together.  Hall's 
Stream,  and  Indian  Stream,  are  branches  of  the  Connecticut 
River,  each  having  its  own  peculiar  heads  or  sources.  The 
Comiecticut  River  has  also  its  heads  or  sources  independent 
of  them,  and  it  is,  no  doubt,  the  most  north-westerly  of 
these  last  mentioned  sources  or  heads,  that  is  "  the  north- 
westernmost  head  of  Connecticut  River ^''^  Avhich  the  framers 
of  the  Treaty  intended  to  designate. 

No  one  would  think  of  looking  for  the  heads  of  the  Rhina 
ut  tlie  sources  of  the  Moselle  and  Maine,  though  both  these 
rivers  are  tributary  to  the  Rhine  in  the  same  manner  as  Hall'i 
Stream  and  Indian  Stream  are  tributary  to  the  Connecticut, 
but  they  must  be  looked  for  in  the  range  of  the  St.  Gothard 
Mountains,  where  the  several  heads  of  the  Rhine,  to  what- 
ever point  of  the  compass  they  may  be  referred,  are 
alone  to  be  found.  The  same  observation  may  be  applied 
with  ecpial  truth  to  the  Mississippi,  the  Ohio,  and  the  Mis- 
souri. The  waters  of  these  three  great  rivers  of  the  North 
American  continent  finally  unite  in  one  channel,  and  reach 
the  Gulf  of  Mexico  under  the  common  name  of  Mississippi. 
But  each  of  them  has  its  own  heads  and  sources  distinct  from 
those  of  the  other  two.  On  Mitchell's  map  the  sources  of 
the  Ohio  are  laid  down  by  name  a  little  to  the  south  of  Lake 
Ontario  ;  and  the  heads  of  the  Mississippi,  of  which  the  pre- 
cise situation  was  then  unknown,  are  pointed  to  in  equally 
express  terms  at  a  distance  of  nearly  thirty  degrees  of  longi- 
tude to  the  west. 

In  treating  this  question,  The  United  States  have  fallen 
into  an  error  of  the  same  kind  as  that   which  led  them  to 

*  This  Buivey  will  be  mote  particularly  adyened  to  under  tie  third  head  of 
these  remarks. 
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confound  the  Bay  of  PunJy  with  the  Atlantic  Ocoan  in  dis- 
(Missing  the  foinirr  point  of  diU'crenre.  Except  where  dif- 
fcHMit  brandies  of  a  rivor  bear  the  same  nanu;,  with  some 
distinctive  addition  applied,  as  in  the  case  of  the  INinobKcot, 
to  each  branch,  the  name  which  is  l;orne  by  a  river  at  its 
mouth,  accompanies  the  main  channel,  and  the  main  chan- 
nel alone,  as  it  is  traced  upwards  into  the  country.  Where- 
cver  the  river  forks,  the  name,  if  it  be  not  altogether  lost,  as 
in  some  peculiar  instances,  adheres  to  that  branch  which 
exhibits  in  the  strongest  degree  the  characteristics  of  the 
river  below  the  confluence,  and  the  length  of  the  channel  so 
named  constitutes  the  rivor  to  which  the  name  applies.  It 
has  already  been  shewn,  that  the  heads  of  a  river  are  not  to 
be  confounded  with  its  branbhes,  which  have  separate  heads 
of  their  own,  and,  in  the  particular  case  now  under  discussion, 
distinctive  appellations.  The  branches  terminate  at  their 
juncture  with  the  main  river. 

Other  strong  arguments,  in  support  of  the  Rritish,  and  in 
refutation  of  the  American  claim  upon  this  point,  might  be 
adduced  ;  but  it  is  intended,  in  t'acso  remarks,  to  give  only 
a  general  view  of  this  part  of  the  dispute. 


UOUNDARY  ALONG  TIIB  PARALLEL  OF  45»  NORTH  LATITUDE. 


The  ]irincipal  circumstances  relating  to  this  third  point  of 
dilferenco  may  be  comprized  in  few  words. 

By  the  5th  Article  of  the  Treaty  of  Ghent  it  was  agreed 
that  Commissioners,  to  bo  appointed  for  the  purpose,  should 
cause  the  boundary  "  from  the  source  of  the  River  St.  Croix 
"  to  the  River  Iroquois  or  Cataraguy  (St.  Lawrence)  to  be 
"  surveyed  and  marked."  A  preceding  clause  of  the  same 
article  contains  the  following  words :  "  whereas  that  part  of 
"  the  boundary  line  between  the  dominions  of  the  two 
"  Powers,  which  extends  from  the  source  of  the  River  St. 
"  Croix, — to  the  north-westernmost  head  of  Connecticut 
"  River,  thence  down  along  the  middle  of  that  river,  to  the 
"  46th  degree  of  north  latitude,  until  it  strikes  the  River 
"  Iroquois  or  Cataraguy,  has  not  yet  been  surveyed,"  &c. 
Then  comes  the  agreement  as  above. 

The  particular  part  of  the  boundary  line  here  in  question 
is  that  which  extends  fro7n  the  middle  of  the  Coiuiecticut 
River  along  the  A5th  degree  of  north  latitude  to  the  River 
St.  Lawrence. 
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Thi;  siuvey  agiend  by  tlu^  Treaty  lo  be  niadr  oflbLs  [mi- 
lion  of  the  boinidary  line  was  eonnnenced  and  t^xociitcd, 
with  respect  to  a  eonsidernl)lo  part  of  it,  by  Astronomers 
dniy  appoiiit(Hl  for  the  service  in  i!ie  year  IS  18.  'V\u  Uri- 
tish  ( 'onunissioner  and  Ai,'ent  were  uniformly  reHdy  and 
ilesirons  to  proceed  in  this  work;  the  dillicnllies  which  pre- 
vented it  arose  altogether  on  the  i)art  of  The  United  Slates. 

The  eom[)lete  execution  of  the  surviiy  thus  agreed  to  be 
made,  is  claimed  by  (<reat  Hritain  on  the  sinii»le  ground  of 
the  clear  bindino;  terms  of  the  Treaty. 

The  United  States  now  object  to  the  execution  of  the 
Treaty  in  that  particular,  on  the  ground  of  its  having  been 
ascertained,  that  the  part  of  the  boundary  lino  in  ([ucstion 
had  been  previously  surveyed  and  marked,  and,  therefore, 
on  the  supposition  that  the  Treaty  of  Ghent  did  not  intend 
to  institute  a  fresh  survey  of  those  parts  of  the  boundary 
line,  which  were  already  surveyed  and  marked  by  compe- 
tent authority,  out  only  to  cause  a  survey  to  be  made  of 
those  parts  of  it  which  had  not  boon  before  surveyctl  and 
marked  in  that  oflicial  manner. 

It  remains  to  bo  decided,  whether  an  express  stipulation 
of  a  Treaty  is  to  be  set  aside  in  order  to  justify  The  United 
States  in  retaining  a  portion  of  British  Territory,  which  had 
l)assed  into  their  jwssession  in  consequence  of  a  delimitation 
at  variance  with  the  express  terms  of  the  Treaty,  and  which 
they  continue  to  hold  only  by  deferring  the  execution  of  a 
positive  ])rovision  of  the  Treaty  of  Ghent. 

Great  Britain  claims,  as  the  line  due  west  on  latitude  45^ 
from  Connecticut  River  to  the  River  St.  Lawrence  truly 
intended  in  the  5th  Article  of  the  Treaty  of  Ghent,  the 
parallel  of  latitude  45°  between  these  two  rivers  as 
resulting  from  the  astronomical  observations  made  under 
the  authority  and  by  the  order  of  the  Commissioners  ap- 
pointed to  carry  into  effect  the  provisions  of  that  Article  of 
the  Treaty. 

The  Agent  of  The  United  States  opposed  heretofore 
the  claim  of  Great  Britain,  by  laying  before  the  Board  of 
Commissioners  proof  of  the  running  of  a  line  intended 
to  be  along  the  parallel  of  latitude  45°,  and  extending 
from  Connecticut  River  to  within  about  ten  miles  of  tlic 
river  now  called  Saint  Lawrence,  by  order  of  the  Govern- 
ments of  New  York  and  Quebec,  between  the  years 
1771  and  1774.  This  line,  he  contended,  having  been 
for  many  years  acknowledged  as  the  boundary  between 
the  two  rountrics,  the  provisions  of  tlip  Treaty  of  (Uirnt 
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that  a  line  due  west  on  latitude  -io*^  Aovu  (Jonnccticul 
River  to  the  River  Sahit  Lawrence,  shall  be  surveyed  and 
marked,  had  in  view  only  the  ten  miles  Avhich  had  been 
left  unfinished,  and  not  the  140  miles  which  Averc  already 
surveyed  and  marked  under  the  authority  of  the  local 
Governments.* 

The  claim  of  The  United  States  to  the  old  lino  of  boun- 
dary, which  their  Agent  had  thus  cirdcavourcd  to  uphold  by 
the  circumstance  that  this  line  had  formerly  been  left  incom- 
plete, was  afterwards  supported  by  the  contrary  proof  that 
this  same  line  had  been  entirely  completed  at  the  time  above 
referred  to.  It  appears,  indeed,  that  the  same  archives, 
from  which  the  Agent  of  The  United  States  drew  his  mate- 
rials for  proving  that  the  line  upon  latitude  4.5'^  had  been 
only  partially  ascertained,  contain  likewise  the  proof  that  the 
whole  of  this  line  had  been  determined  under  the  same  au- 
thority, without  any  other  interruption  than  that  interposed 
by  the  seasons,  and  that  all  portions  of  this  line  had  receiv- 
ed an  equal  sanction  from  the  two  provincial  governments. 
There  is  no  intention,  on  the  part  of  Great  Britain,  to  deny 
that  this  line  had  been  considered  as  accurate  in  the  year 
1774,  when  it  was  finished.  It  must  likewise  be  allowed, 
that  this  line  having  been  once  established,  has  continued  for 
want  of  a  better  one,  to  be  practically  the  line  of  boundary 
between  the  two  countries.  But  it  is  capable  of  proof,  that 
long  before  the  conclusion  of  the  Treaty  of  Ghent,  both 
Governments  had  received  inft)rmation  which  must  have  en- 
tirely altered  their  opinion  respecting  the  correct  execution 
of  this  line.  It  appears  from  documents  laid  before  the  late 
Commission,  that  each  of  the  two  Governments  had  good, 
reason  to  believe,  that  the  territory  which  would  have  fallen 
to  its  share  from  the  line  of  boundary,  if  correctly  ascertained, 
had  been  considerably  curtailed  by  the  errors  which   had 

*  The  American  Agent,  ot  the  same  time,  declareil,  that  if  his  view,  with 
r?parJ  to  this  former  survey,  should  not  be  ncquiesced  in  l)y  the  Commission- 
cr»,  and  if  the  question  shouM  be  still  considered  as  unsettled,  he  should,  in 
I  hilt  cnso,  b'  impelled  to  require  that  the  parallel  of  Ao^  north  latitude  should 
be  laid  down  according  to  what  he  termed  the  principles  of  ^'geocentric  latitude" 
«''  contra-distingui^ihed  from  the  penerally  received  or  "  oftscrt'cr/ latitude." 
The  practical  effect  of  the  substitution  o( geocentric  for  observed  latitude  would 
be  to  throw  the  parallel  of  4;5''  north  latitude,  about  thirteen  miles  further  to 
the  north  than  the  true  parallel.  This  claim  to  the  adjustment  of  the  boun- 
dary line  in  question  upon  the  principle  o^ geocentric  latitude,  thus  put  forth  b/ 
th«  American  Afjont,  allhoui^h  not  afterwards  urared,  yet  was  never  disavowpd 
or  retracted  by  the  American  Government.  It  was  probably  owint:  to  this 
rircumstance  that  the  Kin^f  oftho  Netberlands,  in  his  award,  exjiressly  declai'ed. 
th!»t  the  line  upon  the  paiallel  of  4J"  ilioulJ  be  run  upon  the  piintiple  of  thy 
chservcd  latitude, 
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rrept  into  the  operations  of  the  surveyors,  by  whom  this  line 
had  been  determined.  It  is  not  surprising  indeed,  that  tho 
(jlovernnicnts  should  readily  have  given  credit  to  the  inform- 
ation which  they  received  respecting  the  inaccuracy  of 
this  line.  The  latitude  o[  but  one  single  spot  on  the  eastern 
bank  of  Lake  Champlain,  had  been  ascertained  in  the  year 
1707,  at  a  time  when  portable  instruments  for  accurately 
determining  the  latitude  were  rare  in  Europe^,  and  much 
more  so  in  America.  From  this  spot  surveyors  had,  appa~ 
rcntly  by  means  of  the  magnetic  needle  only,  run  lines  in- 
tended  to  be  along  the  parallel  of  latitude  45*^,  extending  to 
tlie  distance  of  ninety  miles  on  one  side,  and  sixty  miles  on 
the  other,  without  ever  checking  their  operations  by  any 
new  determinations  of  latitude.  These  operations  required 
of  course  a  very  exact  knowledge  of  the  variation  of  tho 
needle,  which  is  not  x'cry  readily  obtained,  and  they  were 
carried  on  through  an  almost  uninterrupted  dense  forest.. 
The  State  of  Vermont,  whose  northern  boundary  is  formed 
by  the  line  on  latitude  45*^,  extending  ninety  miles  from  the 
eastern  bank  of  I^kc  Champlain  to  Connecticut  River,  ap- 
pears to  have  first  suspected  the  accuracy  of  this  line ;  and, 
as  early  as  the  year  1806,  the  Government  of  that  State 
engaged  Dr.  Williams,  the  historian  and  philosopher  of  Ver- 
mont, to  ascertain  the  correctness  of  their  northern  boundary. 

He  reported  that  the  line,  as  drawn,  deviated  to  the  south- 
ward of  tho  parallel,  under  an  angle  of  eight  degrees ;  that  it 
conso(juently  cut  olF,  in  its  eastern  prolongation,  more  and 
more  from  the  territory  which  ought  to  belong  to  the  State 
of  Vermont,  and  that  that  State  had  sulFered  a  loss  of  more 
than  (300  square  miles  of  its  territory  by  the  whole  course  of 
this  erroneous  line.  The  Report  of  Dr.  Williams  was  re- 
ceived and  approved  by  the  Legislature  of  Vermont ;  and  it 
appears,  that,  in  the  opinioii  of  the  people  of  that  State,  the 
inacciu'acy  of  their  northern  boundary,  and  their  loss  by  it, 
was  from  that  time  placed  beyond  the  reach  of  doubt. 

It  appears  that  the  Government  of  Vermont  only  waited 
for  a  favonral)le  moment  in  order  to  obtain  through  the 
mediation  of  the  General  Government  of  The  United  States, 
the  territory  of  which  they  thought  themselves  unjustly 
deprived.  This  opportunity  presented  itself  at  the  conclusion 
of  Peace  in  18M;  and  the  Treaty  of  Ghent  contains,  ac- 
cordingly, the  provisions  cited  above.* 


*  It  is  to  be  observed  that  tba  Treaty  »He!i  the  wordt  "  ascertain  and  deter- 
mine"  with  regard  to  points  only;  the  operation  of  tiacing  or  running  a  line  i« 
in   t'li^  l.nig'ii^'e  of  the  Tienty  dcsijniUed  by  ths  woriii  "  lurvey  nnd  maik.'* 
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It  is  not  contended  on  cither  side,  that  the  negotiators  of 
the  Treaty  of  Ghent  were  unacquainted  witli  the  existence 
of  the  old  line,  and  the  American  negotiators  must  certainly 
have  been  as  fully  aware  of  it  as  the  British.  Both  parties 
must  have  been  desirous  of  substituting  a  new  correct  line 
of  boundary  for  the  old  one,  the  errors  of  which  were  gene- 
rally known,  when  such  a  good  opportunity  presented  itself, 
especially  as  other  circumstances  rendered  it  advisable  to 
establish  the  other  parts  of  the  boundary  which  had  never 
yet  been  established  at  all.  The  clear  words  of  the  Treaty, 
by  which  the  surveying  and  marking  of  this  part  of  the 
boundary,  is  made  one  of  the  *'  several  purposes"  for  which 
the  Commissioners  were  to  be  appointed,  manifestly  prove, 
that  such  was  the  intention  of  both  Governments,  parties  to 
the  Treaty.  That  this  was  really  the  intention  of  the 
framers  of  the  Treaty,  and  that  the  words  of  the  Treaty 
were  at  first  likewise  understood  agreeably  to  this  interpret- 
ation by  the  Government  of  The  United  States,  clearly 
appears  from  what  has  taken  place  during  several  years  sub- 
sequent to  the  date  of  the  Treaty.  The  American  xVcgotia- 
tors  of  the  Treaty  of  Ghent  are  alive,  and  no  deposition  of 
any  one  of  them,  as  in  the  case  of  the  River  St.  Croix,  has 
been  brought  forward  to  prove  that  they  were  unacquainted 
with  the  existence  of  the  old  line,  or  that  it  was  not  their 
intention  that  this  provision  of  the  Treaty  should  have  the 
effect,  that  a  new  line  of  boundary  along  the  parallc'  of  lati- 
tude 45°  from  the  Connecticut  River  to  the  River  St.  liaw- 
rence,  should  be  established  by  accurate  astronomical  obfer- 
vations. 

No  reluctance  was  shewn  on  the  part  of  The  Un'tod  States, 
to  carry  on  the  operations  necessary  for  the  determniation  of 
the  parallel  o.^  latitude,  till  some  time  after  it  was 
known  that  the  changes  which  Avould  be  produced  by  trie 
establishment  of  the  new  p^  -  lUel  of  latitude  as  tlie  boundary 
line,  would  be  mainly  agair  the  interest  of  The  United 
States,  principally  by  the  lofc.:?  '  he  fortifications  at  Rouse's 
Point  on  the  western  bank  oi  I  xi^<i  Champlain. 

It  having  been  thus  clearly  proved  that  there  was  sufficient 
reason  for  making  the  provision  that  the  parallel  of  latitude 
45°  from  Connecticut  River  to  the  River  St.  Lawrence  should 

Theso  wor  Are  in  the  5th  Article  of  the  Treaty  applied  to  a  lins  consistincr 
ot  four  different  parts,  viz;  a  meridian, —a  lino  along  liifjhlands, — a  lino  throuu'h 
n  river— and  a  parallel  of  latitude.  It  is  well  known  that  the  meridian  had  never 
beea  esfahlished,  and  that,  therefore,  the  words  "  survey  and  mark"  were  in 
the  Treaty  intended  to  imply  all  the  operations  required  for  ascci  taininj; 
it,  aud  ainon{{  these  astronomical  nbservnlions. 
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be  established  anew  ;  that  the  provision  that  such  a  new 
parallel  should  be  surveyed  and  marked  under  the  authority 
of  the  Cjmmissioners  appointed  by  both  Governments  is 
clearly  expressed  in  the  Treaty ;  that  there  is  no  reason  to 
believe,  that  it  was  not  the  intention  of  the  negotiators  who 
framed  the  Treaty,  as  well  as  of  the  Governments  who 
ratified  it,  that  this  new  line  should  be  established,  and  be 
considered  as  finally  and  conclusi\ely  fixing  the  boundary 
between  the  two  countries  ;  and  that  both  Governments 
sanctioned  for  several  years  the  measures  which  were  taken 
for  carrying  into  effect  this  particular  provision,  Great  Britain 
believes  that  she  has  fully  proved  the  justice  of  the  claim 
which  she  has  preferred,  and  contends,  accordingly,  that  the 
provision,  as  cited  above,  of  the  5th  Article  of  the  Treaty  of 
Ghent,  shall  be  carried  into  complete  effect. 


As  a  matter  of  historical  interest,  connected  with  this 
subject,  there  will  be  subjoined  to  these  remarks  the  Award  of 
the  King  of  the  Netherlands.*  This  award  was,  in  the  out- 
set, peremptorily  rejected  by  The  United  States,  and  in  the 
progress  of  negotiation  Great  Britain  also  withdrew  her  con- 
sent to  be  bound  by  it.  Whether  it  was  liberal  or  wise  in 
Thf^  United  States,  thus  to  reject  this  award,  e/ery  candid 
man  will  form  his  own  opinion.  The  award  has  been  de- 
scribed in  a  report  of  the  Senate  of  the  United  States,  as 
"  The  impartial  opinion  of  a  disinterested  Judge,  selected 
"  by  both  parties,  to  settle  a  question  of  great  perplexity.^' 
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APPE.^mX. 


NO.  I. 


DECISION 


OF  THE  KlTfO  OP  THE  IVETHERXiAIVDg,  IM  ItKX.ATION  TO 
THE  DISPUTED  POINTS  OP  BOUNDARY 

Under  the  Fifth  Article  of  the   Treaty  of  Ghent. 


TRANSLATIOar.  • 

tVIliLIAM,  by  ihe  tlSiiicn  of  GOO,   K.lxitf  of  tlie  Netherlands,  Prlno« 
of  Oi-iiiige,  Nassau  s    Oiand  Uuke  ol' Luxemburg,  <Sic.  «fcc.  Sic. 

II.iviNO  acceptpd  the  funotiona  of  Arbitrator  conffrred  upon  us  by  the  note 
of  the  Charge  d'AlFuirs  of  the  United  States  of  America,  and  by  that  of  the 
AmbHs«,;'lor  Kxtnioidinary  nnd  F'lenipoten(inry  of  Great  Britain,  to  our  Minib- 
rer  of  Foreip;n  Affjirs,  under  date  of  the  12th  January,  1829,  agreeably  to  the 
fifth  article  of  the  Treaty  of  Tlhenr,  of  the  I4lh  Deceinlier,  1814,  and  to  the 
first  article  of  the  Convniioti  concluded  between  those  Powers  at  London,  on 
the  29ih  September,  1827,  in  the  diirerence  which  has  arisen  between  them 
on  the  subject  of  the  bnundHric?  of  their  respective  possessions  : 

Animated  by  a  sincere  tiesire  of  answering,  by  a  scrupulous  and  impartial 
decision,  the  confidence  thoy  hnve  testified  to  us,  and  thus  to  give  them  n 
new  proof  of  the  hioh  value  we  aftiich  to  it  : 

Having  to  that  ell'ect,  duly  examined  and  maturely  weighed  the  contents  nf 
the  first  statement,  as  well  as  those  of  the  definite  statement  of  the  said  differ- 
tiici',  which  have  been  respectively  delivered  to  us  on  tbr  1st  of  April  of  (he 
year  183(.),  by  the  Envoy  Extraordinary  and  Minister  Pienipotentiary  of  the 
United  States  of  America,  and  the  Ambassador  Extraordinary  «nd  Plenipo- 
tentiary of  His  Britannic  Mnjcsty,  with  ull  the  documents  thereto  annexed  in 
suptiort  of  (hem  : 

Desirous  of  fulfilling  at  this  time  (he  obligations  we  have  contracted  in  ac- 
cepting the  functions  of  Arbitrator  in  the  aforesaid  difference,  by  laying  before 
the  two  hi^li  interested  pnrties  the  result  of  our  examination,  and  our  opinion 
on  the  tlirc-o  points  into  which,  hy  common  accor(',  the  contestation  is  divided. 

C.'onsidcMittg  that  the  three  points  above  mentioned  ought  to  be  decided  ac- 
cording to  the  treaties,  acts  ami  conventions  concluded  between  the  two  Pow- 
ers ;  that  is  to  say  :  the  Treaty  of  Peace  nf  1783,  the  Treaty  of  Friendship, 
Commcn  e  and  Naviijation  of  1794,  the  Declaration  relative  to  the  Kiver  St. 
Cro'x  of  l7fKS,  the  Treaty  of  Peace  signed  at  Ghent  in  I8I4,  the  Convenliou 
of  the  29ih  September,  1827;  and  Mitchell's  Map,  and  the  Map  A.  referred 


t;)  in 


that 


convrrition. 


'I'e  dec/arc,  that.  As  to  the  first  point,  to  wit,  the  question,  which  is  ihe 
place  designated  in  the  Treaties  a?  the  North-west  angle  of  Nova  Scotia,  and 
what  are  the  highlands  dividing  the  Rivers  that  empty  themselves  into  the 
Iliver  St.  Lawrence  from  those  which  full  into  the  Atlantic  Ocean,  along 
wliich  is  to  be  drawn  the  line  of  Boundary,  from  that  angle  to  the  Norih- 
wecterii-most  lieud  of  Connt  cticut  Iliver. 
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*  ^'c.V.— Tliis  it  tUe  Aiueiicaa  official  tranaUtiuii. 
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APPKXDIX. 


Comiicring,  Timt  fh«  hijjh  interetied  pmtir*  rfipeciirel)  cl«im  thit  \'\ut  of 
houndiiry  at  ihe  South,  nnd  at  the  NoriK  of  (he  River  St.  Juhn  ;  and  have 
rttrh  iridicHtcd  on  the  Map  A.  the  line  which  they  claim. 

Cunsideritig,  That  accorriinj?  in  the  instances  iilU'jjed,  the  term  highlntid  np- 
plies  not  only  to  a  hilly  or  elevutpd  country,  but  aixo  to  land  which,  without 
iieinjr  hilly,  divides  waters  (lowing  in  diflTeient  directions;  and  that  thus  the 
ohiimcttT  more  or  less  hilly  and  elevated  of  the  country  throuf;h  which  are 
dr>\wii  the  two  lines  respectively  claimed,  at  the  North,  and  at  the  South,  of 
the  River  8t.  John,  cannot  form  the  basis  of  a  choice  hotweeii  thetn. 

That  the  text  of  the  second  Avticle  of  the  Treaty  of  1783,  recites,  in  part,  the 
words  previously  used,  in  the  Proclamation  of  176.1,  and  in  the  Qut'l)cc  act  of 
1774,  to  inrtrcate  the  Southern  boundaries  of  the  Government  of  Quebec, 
from  Lake  Champiain,  *'  in  forty-five  decrees  of  North  Latitude,  alon|;  thn 
hi|2hland«  which  divide  the  Rivers  that  empty  themselves  into  the  River  St. 
Lawrence,  from  those  which  fall  into  the  seu,  also  along  the  north  coast  of 
the  Ray  de*  ChalEurs." 

That  in  1763,  1705,  1773,  and  17B2,  it  was  established  that  Nova  Scniia 
should  be  bounded  at  the  north,  as  far  as  the  western  t'xrremiiy  of  the  Buy 
dcs  Chalenrs,  by  the  southern  boundary  of  '.he  Province  of  Quebec  ;  that  this 
delimitation  is  again  found,  with  resprct  to  the  Provinr*;  of  Quebec,  in  iha 
Commission  (if  the  Governor  General  of  Quebec  of  178G,  wherein  the  Inn- 
jruijje  of  the  Procianutioii  of  17(13  anH  of  the  Qulicc  Act  of  1771,  has  !)(■< n 
uot'd,  as  also  iti  the  coinn»issions  of  I  78!J,  and  oilicrs  of  subsecjiient  dates  of 
<he  Governors  of  New  Riunswick,  with  respect  to  i lie  Inst  rreniioned  Province, 
OS  well  as  in  a  great  number  of  mnpa  anterior  and  posteiior,  to  the  Treaty  of 
1 783  ;  and  the  first  article  of  the  i-tid  treaty  specifics,  by  name,  the  states  whose 
independence  is  acknowledtjed  : 

But  that  this  mention  iloes  not  imply  (impliqne)  the  fnt'rc  coincidence  of 
the  boundaries  between  the  two  powers,  as  settled  by  the  followio)/  Aiiicle, 
with  the  ancient  delimitation  of  the  British  I'rovincee,  whose  preservation  is 
not  mentioned  in  the  Tr-n^y  of  1.783, and  which  owing  to  its  continual  changes, 
and  the  uncertainty  which  continued  to  exist  respecting  it,  created,  from  time 
to  time,  ddTerences  between  the  Provincial  aniboiities : 

That  there  results  from  the  lino  drn'.vti  under  the  treaty  of  1783,  through  the 
preat  Lakes,  west  of  the  River  St.  Lawrence,  a  dcparturi;  from  the  ancient 
provincial  charters,  with  regard  to  those  bounilHries  : 

That  one  would  vainly  attempt  to  explain  why,  if  the  intpnfion  was  to  re- 
fain  the  ancient  provincial  boundary,  Miiciieli's  map,  published  in  177o,  titul 
consequently  anterior  to  the  proclamation  of  1703,  and  to  the  Quebec  Act  of 
1774,  was  precisely  the  one  used  in  the  negotiation  of  1783: 

That  Great  Britain  proposed,  at  first,  the  River  Piscataqua  as  the  Enirtprn 
boundary  of  the  United  States ;  and  did  not  stibsequetitly  agree  »o  the  propo- 
sition to  cause  the  boundary  of  Maine,  or  Majsachujccts  Bay,  to  be  ascertained 
•t  a  later  period  : 

That  the  treaty  of  Ghent  stipulated  for  a  new  examination  on  the  spot,  which 
couUl  not  be  made  applic.ible  to  an  historical  or  administrative  boundary  : 

And  that,  therefore,  the  ancient  delimilation  of  the  British  Provinces,  does 
not,  either,  wft'ord  the  basis  of  a  decision  : 

That  the  longitude  of  the  North-west  ang'e  of  Nova  Scotia,  which  ought  to 
coincide  with  thai  of  the  source  of  tbc  St.  ("roix  River,  was  deiermined  only 
by  the  (ieclaration  of  179.S,  whicii  iniiicQied  that  Rivpr : 

That  the  'Ireaty  of  friendship,  commerce,  mm  navigation  of  1794,  alludes 
to  the  doubt  which  had  arisen  with  respect  to  the  River  St,  Croix,  an<l  that 
the  first  instructions  of  the  Congre-s  at  tlie  time  of  ilie  nciroiinticns  \iti'i'b 
resulted  in  the  Treaty  of  178.'},  locale  the  .said  angle  at  the  source  of  ilie  Uivtr 
Si.  John  : 


T'imt  the  latitude  of  that  angle  is  ii;inn  tlie  haiiks  of  ibe  St,  L-iw 
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hiiied  and  official  labora  of  the  neijotintori  of  ibt  Treaty  of  1783;  whoreaa, 
■Kreeahly  to  (he  delimitation  of  the  government  of  Quebec,  it  i«  to  be  luuloH 
for  at  the  highlunds  which  divide  the  Uivera  that  empty  theroselvei  into  tha 
River  S(.  Lnwrence  from  thone  which  fall  into  the  sea. 

That  the  nature  of  the  (ground  east  of  the  before  mentioned  nnirle  not  hav- 
inn;  been  indicated  by  the  treaty  of  178iJ,  no  ar{;umeiit  can  be  drawn  from  it 
to  loente  (hat  an^le  al  one  place  in  preference  to  Hnother : 

That,  at  all  eventr,  if  it  were  deemed  prnp».r  (o  plaee  it  nesrer  to  the  sonrra 
of  the  river  St.  Croix,  and  look  for  it.  nt  Mars  Hill,  for  inttanee,  it  would  be 
•0  much  the  more  possible  that  the  bmindury  of  New-HrimRwick  drawn  ilienre 
noftli-eiistwutd'y  would  (five  to  that  Province  kevcral  nonh-went  ancles,  situn- 
ted  farther  north  arid  east,  Rccurdirij;  (o  their  greater  reniotenp-s  IVom  Mnii 
III!!,  that  (he  number  of  decree*  of  the  angle  referred  (u  in  (lie  Treaty  hai  not 
been  mentioned  : 

That,  conseqtiefiily,  the  north-west  anylp  of  Nova  Seoiin,  lure  alluded  to, 
having  been  unknown  in  1783,  and  the  Treiity  of  Ghent  hating  H^ruin  derlated 
it  to  be  unascertained,  the  mention  of  that  historical  anjtle  in  tlie  treaty  of  1763 
is  to  be  considered  as  a  petition  of  principle  (pe(ition  de  |)riiicipe)  atVordiin;  no 
basis  for  a  decision,  whereas,  if  considered  as  a  (opo^/rHphicul  point,  having  re- 
ference to  the  definition,  viz :  "  that  angle  which  is  fm  itied  by  a  line  drawn  due 
north  from  the  Bouiee  of  the  St.  Croix  River  to  the  highlands,"  it  forms  sim- 
ply the  extremity  of  the  line  "  along  the  said  hi^'hlands,  which  divide  those  Iv- 
vers  that  empty  themselves  into  the  River  St  Lawrence  from  those  which  fwll 
into  the  Atlantic  Ocean," — an  extremity  which  a  reference  to  the  fiorih-west 
angle  of  Nova  Scotia  does  not  contribute  to  ascertnin,  and  wfueh  still  remain- 
ing, itself,  (0  be  found,  cannot  lead  to  the  di^cuvciy  uf  (he  line  which  it  is  (o 
terminate  : 

Lastly,  that  the  arguments  dedijced  from  (he  riglitu  of  sovereignfy  exerri«»d 
over  the  Fief  of  MadawasUa  and  over  the  MadawasKii  s  ttlement — ev^  n  ado  it- 
ting  that  surh  exercise  were  Bufticiendy  proved — ctnnot  deride  the  i-ueKtion, 
for  the  reason  (hut  those  two  settlements  only  embrace  a  portion  of  the  frriinrT 
in  dispute,  and  that  (he  high  interested  partiei*  have  a<knovvli.'df:ed  the  cf.(inMy 
lying  between  the  two  lines  respectively  claimed  by  them,  as  const iiuting  a 
siiliject  of  contestation,  and  that,  therefore,  possession  cannot  be  considt-red  us 
derngatMig  from  the  rigtir,  and  (liat  if  (he  aneient  delimitation  of  the  provinceA 
be  set  aside,  which  is  adduced  in  support  of  the  line  claimed  at  the  north  of  ihe 
River  Saint  Jolm,  and  especially  (hat  which  is  ri' 'iitioiied  in  (he  Proclamation 
of  1763,  and  in  the  Quebec  Act  of  1774,  no  aigumeni  can  be  admitted  io 
support  of  the  line  claimed  at  the  south  of  the  River  St.  John,  which  wouiil 
tend  to  prove  that  such  part  of  the  territory  in  dispute  bcloiigf-.  to  Canada  or 
to  New-brnnsvviik. 

Con/iiilcritig,  (hat  (lie  question  divested  of  the  inconclusive  BrgnmenH  drawn 
from  the  nature,  more  or  less  billy  of  the  grnund, — from  the  ancient  delimita- 
tion of  the  Provinces, — from  (lie  north-west  angle  of  Nova  Sciitia,  and  frum 
the  actual  possession,  resolves  itsi'll',  in  the  end,  to  these:  whirh  is  the  Wnt* 
diawn  due  north  of  the  River  St.  Croix,  und  which  is  the  ground,  no  nutter 
whether  hilly  and  elevated,  or  not,  which  from  that  line  to  the  nortli-wi'^iJin- 
moKt  head  of  Connecticut  River,  divides  the  Rivers  (hat  empty  ihemselvps 
into  the  River  St.  Lawrence  from  those  whch  fall  into  the  Atlantic  Qcehn ; 
That  (he  high  interested  parties  only  agree  upon  (he  fact  (hat  the  boundaiy 
sought  for  must  be  determined  by  surh  a  line,  and  by  such  a  ground  ;  that  th^y 
further  agree,  since  the  declaration  of  1798,  as  to  the  answer  (o  be  giveu  to  the 
first  question,  with  the  exception  of  the  latitude  at  which  the  lire  drawn  due 
north  from  the  source  of  the  St.  Croix  River  is  to  terminate;  that  the  said  liiti- 
tode  coiniides  with  the  extremity  of  the  ground  which  from  tiiat  liie  to  the 
north-westernmost  source  of  Connecticut  River  d\\  ides  the  Rivers  whirh 
emp^y  themselves  into  the  River  St.  Lawrence  from  those  wb'rh  fall  into  ;h<^ 
Aiiuoiic  Ocean  ;  and  that,  therefore,  i(  on'y  remaint  toasccrta'o  that  ground  :. 
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r.    That  on  •nterioft  upon  thii  optrntion,  it  it  discoverfld  on  ibe  one  hund : 

Firit,  that  if,  by  adopting  the  line  riniincd  at  the  north  of  the  llivrr  Sh 
John,  Great  Britain  cannot  he  considered  at  ohtninini;  a  territory  of  iesi  valuo 
than  if  ihe  hud  accepted,  in  1783,  ihc  river  St.  John  ai  her  frontie-r,  taking;  in< 
to  view  theiiluntion  of  the  country  situated  between  'he  Ilivcru  St.  John  and 
St.  Croix  in  the  vicinity  of  the  lea,  and  in  ihc  possession  of  both  bunks  of  the 
River  Sf..?ohn  in  the  lower  part  of  its  course,  said  cquivnicnt  would,  neverthe- 
less be  destroyed  by  the  interruption  of  the  commtiniciition  between  Lower 
Canada  and  New  Brunswick, especially  between  Quelnc  nnd  l-'redericton  ;  and 
one  wonld  vainly  seek  to  diitcover  what  motives  could  bure  determined  die 
Court  of  L)ndon  to  consent  to  such  an  interruption. 

That  if,  in  the  aecond  place,  in  contruclistinctiun  to  tlid  Uivi^rfl  that  empty 
themselves  into  the  Uiver  St.  Lawrence,  it  had  been  proper,  «;,Meertlily  to  the 
lanf^uage  ordinarily  used  in  fl[eography,  to  comprehend  tht*  Rivers  fuiiing  into 
the  Bay  of  FunJy  and  Bay  des  Cii«l«Miri  with  those  umptyinff  tli'.'marlves 
directly  into  the  Atlantic  Ocean,  in  the  "[enerical  denomination  of  Rivers  faliiM^; 
into  the  Atlantic  Ocean,  it  n'ould  be  hazardous  to  inrludc  in  the  species 
belon(;in^  to  that  class  the  rivers  Saint  .fohn  and  Resti^ouche,  wbii-b  the 
line  claimed  at  the  north  of  the  River  St.  John  divides  immediately  from  Ri- 
vera emptyini;  themselves  into  the  River  St.  Lawrence,  not  with  other  Rivers 
falling;  into  the  Atlantic  Ocean,  but  alone  ;  and  thus  to  apply  in  ititerpretin;; 
the  delimitation  established  by  a  treafy,  where  encii  word  must  have  a  mean- 
iog,  to  two  exclusively  special  cases,  and  where  no  mention  is  made  of  the 
genus  (genre)  a  (renerul  expression  which  would  ascribe  to  iluro  a  broiuler 
ineanliijf,  or  which,  if  extended  to  the  Schoodic  lahes,  the  Pi'nobscot  and  tlu' 
Kennebec,  whieh  empty  fhemselvis  directly  into  the  Atlantic  Ocean,  would 
establish  the  principle  that  the  Treaty  of  1783  meant  highlands  that  divide 
us  well  mediately  as  immediately,  the  Rivers  that  empty  themselves  into  the 
River  St.  Lawrence  from  those  which  fall  into  llio  Atlantic  Ocean — a 
principle  equally  realised  by  both  lines. 

Thirdly  :  That  the  line  claimed  at  the  north  of  the  River  St.  John  docs  not 
divide,  even  immediately  the  Rivers  that  empty  themselves  into  the  River  St. 
Lawrence  from  the  Rivtrs  St.  John  and  Resti};oueh»»,  but  only  rivers  thar 
empty  themselves  into  the  St.  John  and  R(.'8iij.'nuclie.  with  the  exception  of 
the  lust  part  of  said  line,  near  t))e  sources  of  the  River  St.  .lohn,  an(J  that 
hence  in  order  to  reach  the  Atlantic  Ocean,  the  Rivers  divided  by  that  line 
from  those  that  empty  themselves  into  the  River  St.  Lawrence,  eaeli  need 
two  intermediate  channels,  to  wit  :  the  ones,  the  River  St.  Jolni  and  the 
Bay  of  Fundy,  und  the  others,  tlie  River  Restigouche  and  the  Bay  of  Clia- 
leurs : 

And  on  the  other  hand,  that  it  cannot  be  sulTicienily  explained  how,  if  the 
bii>h  contractinGf  parties  intended,  in  1783,  to  establish  the  boundiry  at  the 
south  of  the  River  St.  John,  that  river,  to  which  the  territory  in  dispute  is  in 
a  great  measure,  indebted  for  its  distinctive  character,  has  been  neutnilizod  and 
set  aside. 

That  the  verb  "divide"  appears  to  require  the  contiguity  of  the  objects  to 
be  "  divided." 

That  the  said  boundary  forms  at  its  western  extremity,  only,  the  immediate 
separation  between  the  River  Mettjarmette,  and  the  north-westernmost  liead 
of  the  Penobscot,  and  divides,  mediately,  oidy  the  Rivers  that  empty  them- 
selves into  the  River  St.  Lawrence  from  the  waters  of  the  Kennebec,  Penob- 
scot, and  Schoodic  Lakes;  while  the  boundary  claimed  at  the  north  of  the 
River  Saint  John  divides,  immediately,  the  waters  of  the  Rivers  Restipouchu 
and  St.  John,  and  mediately,  the  Schoodic  lakes,  and  the  waters  of  the  Rivers 
Penobscot  and  Kennebec,  from  the  Rivers  that  empty  ihemseives  info  tha 
River  St.  Lawrence,  to  wit;  the  rivers  Keaver,  Metis,  Rimousky.  Trois, 
Pistoles,  Green,  Du  Loup,  Ktmouraska,  OubHp,  lira*  St,  Nichola'",  Dii  Sud, 
La  Famine  and  Cliaudierc. 
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Thnt  even  ifltinK  Mid*  the  Rirers  Rent ipcoiicht  and  St.  John,  for  th«  retion 
that  (hry  could  not  l)«  considered  ai  falling  into  the  Atlantic  Ocran,  the  norti.* 
ern  line  would  still  be  at  near  to  the  ijchoodic  lake*,  and  tn  the  waters  of 
the  Periobitcot  and  of  the  Kennebec,  sh  the  southern  line  would  he  to  the  Ui< 
vers  Uraver,  Maris,  Kimousky  and  oihers,  tliut  empty  themselves  into  ths 
River  St.  Lawrence;  and  would,  as  well  as  the  other,  form  a  mediate  Septra* 
tion  between  these  and  the  Rivers  falling  into  the  AlUniic  Ocean: 

That  the  prior  intersection  nf  the  southern  boundary  by  a  line  drawn  due 
north  from  the  source  of  the  Saint  Croix  could  only  secure  to  it  an  accesHary 
ndvHntHijf  over  the  other,  in  cimc  both  the  one  and  the  other  boundury  should 
cumbitic,  in  the  same  de(!rfe,  the  (jtntliiics  required  by  the  treaties: 

And  the  fate  assigned  by  ihiit  of  1783  to  the  Connecticiir,  and  even  to  iha 
St.  Lawrence,  precludes  the  supposition  ilmt  the  two  powers  could  have  intend* 
ed  to  surrender  the  whole  course  of  each  rivtr  fiuin  its  »uurce  to  its  mouth,  to 
the  sliiirt  of  either  the  one  or  the  other  : 

Considering,  That,  after  what  precedes,  the  ar)i[uments  adduced  on  either 
side,  and  the  documents  exhibited  in  su|)poi't  of  them,  cannot  be  considered  as 
suflicienily  preponderatint;  to  determine  a  preference  in  favor  of  one  of  the  two 
lines  respectively  claimed  by  the  high  interested  parties,  as  boundaries  of  their 
posscssioni  from  the  source  of  tlie  Iliver  St.  Jroix  to  the  north-wo- rernmoit 
head  of  Connecticut  River  ;  i.tid  that  the  nature  of  the  ditlerence  and  the  vague 
and  not  sulBciently  dutcrniinate  stipulations  of  the  Treaty  of  1783,  do  not  per* 
mit  to  adjudge  either  of  those  lines  to  nrie  of  the  said  parties,  without  wound- 
inff  the  principles  of  law  nnd  equity,  with  regard  to  the  other: 

Cojisitlcritif;,  That,  us  has  ulreudy  been  said,  the  question  resolves  itself  into 
a  selection  to  he  made  of  a  ground  dividing  the  Rivers  that  empty  themselves 
into  the  S*.  Lawrence  fiom  those  that  fall  into  the  Atlantic  Ocean  ;  that  th* 
hi|>h  interested  parties  are  agreed  wiih  regard  tn  the  course  of  the  streams  dr« 
lirientcd  by  common  accord  on  the  Map  A.  and  affording  the  only  basis  of  a 
decision. 

And  that,  therefore,  the  cirrumstances  upon  which  such  decision  depends 
could  not  be  further  eiuciduted  by  means  of  fresh  topographical  investigation, 
nor  by  the  prociuctinn  of  additional  documents: 

Wc  are  of  opinion,  That  it  will  be  suitable  [il  ronviendra]  to  adopt  as  tho 
boundary  of  the  two  states  a  line  drawn  due  north  from  the  source  of  the  River 
St.  Croix  to  the  point  where  it  intersects  the  middle  of  the  thalweg  (*)  of  the 
River  St.  John,  thence  the  middle  of  the  thalweg  of  that  River,  a&cending 
if,  to  the  point  where  the  River  St.  Francis  empties  itself  into  the  River  St. 
John,  thence  the  middle  of  thti  thalweg  of  the  Uiv(  r  St.  Francis,  ascending  if, 
to  the  source  of  its  souih-wesleinmost  branch,  which  source  we  indicate,  on 
the  Map  A,  by  the  letter  X,  authenticated  by  the  sijinature  of  our  Minihter  of 
Foreign  Affuir.H,  thence  a  line  drawn  due  west,  to  the  point  where  it  unites 
with  the  line  claimed  by  the  United  States  of  America  and  delineated  on  the 
Miip  A,  thence  said  line  to  the  point  at  which  according  to  said  map,  it  coin- 
cides with  that  claimed  by  Great  Britain,  ond  thence  the  line  traced  on  the 
map  by  the  two  powers,  to  the  north-westernmost  source  of  Connecticut 
River: 

As  regards  the  second  point,  to  wit  :  the  question,  which  is  the  norih- 
westprnniost  head  of  Connecticut  River: 

Considering,  That,  in  order  to  solve  this  question,  it  is  necessary  to  choosa 
between  Connecticut-lake  River,  Perry's  Stream,  Indian  Stream  and  Hall's 
Stream  : 

Considering,  That  according  to  the  usage  adopted  in  geography,  the  source 
and  the  bed  of  the  River  are  denoted  by  the  name  of  the  Rivfr  which  is  attached 
to  such  source  and  to  such  bed,  and  by  ihrir  greater  relative  importance  as 
compared   to  that  of  other  waters  communicating  with  said  river  : 

•  Thalwog— »  German  mmpniind   word— Thai,  T»llej',  and   Vitg,  w»y.     It  mesni  hurt 
tt\«  d*ppc!t  cliannul  of  tlin  river. 
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Coniideringt  That  an  official  Ittter  of  1772  already  incnllont  (ha  nan»«  of 
Hall't  Brook;  and  that  in  an  official  letter,  of  lubnequent  dale  in  (ha  lame 
year,  Hall'a  Brook  ia  rrpreiented  ai  a  imall  river  (Mim  into  ihe  Cunnerticui  : 

That  (he  River  in  which  Connecticut  Lake  ii  itituatid  appcHrt  more  ronni- 
derabie  than  either  Ilail'a,  Indian,  or  Perry'a  Stream;  (hH(  Connecticut  LhU* 
■nd  (he  two  Lakea  ■i(uated  northward  of  it,  leem  (o  aicribu  (o  it  a  greater 
Tolume  of  water  than  to  the  other  (hree  Riven;  and  that  by  ndmittin^;  it  to  be 
iha  bed  of  the  Connecticut,  the  couria  of  that  river  ia  extended  fHrther  thun  it 
would  b«  if  a  preference  were  given  to  either  of  the  other  tliiee  Riverc 

Lait)y,  that  the  Map  A,  having  been  recognized  by  the  ruiivtniioM  of  1827, 
aa  indicating  the  courtei  of  itreHmn,  (ho  authority  of  tlmt  mnji  would  likt>\vi*i> 
aeem  to  extend  to  their  appellHtion,  since  in  cnio  of  dispute,  surh  nume  ut 
River,  or  Luke,  respecting  which  the  parties  were  not  agreed,  mi^tht  have  been 
oiiitted;  that  suid  map  mentions  Connecticut  Luke,  and  tliiit  ilie  nurne  of 
Connecticut  Lake  implies  the  applirubilily  of  the  numa  of  Cunneclicut  to  the 
Hiver  which  flows  through  the  B«id  luke  ; 

IVe  are  of  opinion,  that  the  stream  situated  furthest  to  the  north-wesf, 
»mong  those  which  fall  into  the  northernmost  of  the  three  lakes,  the  luit  of 
which  bears  the  name  of  Connecticut  Luke,  must  be  considered  as  the  north* 
westernmost  head  of  Connecticut  River: 

As  to  he  third  point,  to  wit:  the  question  which  is  the  boundnry  to  be 
traced  from  the  River  Connecticut,  along  the  parallpl  of  the  45th  degree  of 
north  latitude,  to  the  River  Suint  Lawrence,  named  in  the  Treaties  Iroquois 
or  Cataraguy  : 

Contidering,  that  the  high  interested  parties  difler  in  opinion  as  to  the  ques- 
tion—Whether the  Treaties  require  a  fresh  survey  of  the  whole  lirie  of  boundMiy 
from  the  River  Coi;''«cticut  to  the  River  St.  Lawrence,  named  in  the  Treaties  Irc> 
quoisor  Cataraguy,  or  simply  the  completion  of  the  ancient  provincial  surveys. 

Comidering'.  That  the  fifth  article  of  the  Treaty  of  Ghent  of  1814  does 
not  stipulate  that  such  portion  of  the  boundaries  which  may  not  have  hitherto 
been  surveyed,  shall  be  surveyed  ;  but  declares  that  the  bounduriea  have 
not  been  ;  and  establishes  that  they  shall  be,  survejred : 

That,  in  effect,  auch.survey  ought,  in  the  relations  between  the  two  powers, 
to  ba  considered  us  not  having  been  made  from  the  Connecticut  to  the  River 
6t.  Lawrence,  named  in  the  treaties  Iroquoia  or  Cataraguy,  since  the  ancient 
anrrey  was  found  to  b«  incorrect,  and  hacl  been  ordered,  nut  v  u  common  ac- 
cord of  the  two  Powers,  but  by  the  ancient  Provincial  authniMi-r) : 

That  in  determining  the  latitude  of  places,  it  is  customary  to  follow  the 
principle  of  the  observed  latitude. 

And  that  the  Government  of  the  United  States  of  Ameiica  bus  erected  cer- 
tain fortiflcations  at  the  place  called  Rouse's  Point,  under  the  impression  that 
the  ground  formed  part  of  their  territory — lui  impicisiun  EuOicieiuly  authorized 
by  the  circumstances  (hat  the  line  had,  until  then,  been  reputed  to  •orrespoiid 
with  the  45th  degree  of  North  Latitude; 

We  are  of  opinion:  That  it  will  be  aullalle  [il  coriviendra]  to  proceed 
to  fresh  operations  to  measure  the  observed  latitude,  in  order  to  mark 
«ut  the  boundary  from  (he  Hiver  Connecticut  along  the  parnllel  of  (he  43ih 
degree  of  North  Latitude  to  the  River  St.  Lawrence,  named  in  the  treaties 
Iroquoia  or  Cataraguy,  in  such  a  manner,  however,  tlat,  in  uil  cases,  nt  the 
place  called  Rouse's  Point  the  territory  of  the  United  States  of  America  shall 
extend  to  the  fort  erected  at  that  place,  and  shall  include  said  fofc  and  its 
Xilometrical  radius  [rayon  Kilometrique.] 

Thus  dona  and  giren  under  our  Royal  Seal,  at  the  Hague,  this  tenth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred. 
and  thirty  one,  and  of  our  Reign,  the  eighteenth. 

WILLIAM. 
The  Minister  of  Foreigi  Aff'airs, 

(Signed)  VRHSTot.K  DT»  ?Ioni.E»t, 
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[Ft urn  ih«  Fredericloa  Royal  Ua(«U«,  May  18,  1028.] 


REPORT  OF  THE  TRIAL  OF 
JOU.li    BAKER. 


Supreme  Court. 


Easter  Term. 


DcBiNQ  the  thunft  of  the  Court  on  Wednesday,  thi*  Attorney  General 
[KoniT.RT  Parkrr,  Esquire,]  stated  to  the  Courr,  that  he  ahotild  be  prepared 
r<n  Tliursdny  morriin);  to  proccrd  with  the  Trial  of  the  Indictment  whicb 
I  Hd  hrrii  fnund  asHinst  .Inhn  Daker,  and  two  others  ;  and  uDdersttKxl  tb* 
Dtirrnthtiit  was  in  ottciiditnre. 

On  Thurndrty.  immediiitely  after  the  opening  f  the  Court,  the  Attorney 
Ceneriii  moved  for  Trial;  and  h«  the  Jury  wnt  r;i!led,  it  was  intimated  to  th« 
Dtfetidarit  Daker,  by  the  Court,  tliat  bo  nii|;ht  chHllenf;««  any  of  the  Jurors  for 
cniiHe  :  The  defeodHnt  declined  availinfr  himself  of  this  privilege,  and  tha  Juror* 
Were  sworn,  in  the  order  they  appeared. 

The  Clerk  of  the  Crown  read  the  Indictment,  which  charffed  the  Defendanta 
John  Iliiktr,  Jdm(  s  Brtron,  and  Charles  Stmlxon;  that  (hey  being  factioutif 
Hti(|  gediiioii'.ly  (I:<>))()Ked,  and  grt'iitly  disafffcted  to  the  Government  of  Hia 
..Iiijesty  witliiii  this  Province;  did,  at  the  Parish  of  Kent,  in  the  County  of 
York,  conspire,  combine,  confccleiafe,  and  aj(;ee  together,  falsely,  maliciously, 
nnd  seditiously,  to  mole  t  and  disturb  the  peace  and  common  tranquillity  of  ihia 
Province,  ai>>I  ta  'ivii^  j  btitrtv]  and  contempt  the  Kiijr  and  his  Govern- 
Ttent,  and  to  create  f.ii<  >piriinns  and  ftuspiciuns  in  His  Majesty's  Subjects, 
if  and  concerning  the  ■  ^'s  Government  and  Royal  Power  and  Prerogative 
<-  hin  the  Kame  :  and  du  hereupon  i  en  and  (here  erect  a  flag  staff,  and  placa 
I  ><on  a  flii;  as  the  «lana.<rd  of  the  Loited  Slates,  and  did  declare  the  place 
t<  If  the  territory  of  the  U.-iited  States,  and  did  also  afierwardi  present  to 
His  M»jf!»ty's  Subjects,  a  paper  w  liun,  and  requested  them  to  sign  ir,  de- 
claring that  by  sut  It  paper  they  would  bind  themselves  to  oppose  the  eseca* 
tioncf  the  Iiuvb  of  Ct'i\i  Britain  in  that  part  of  the  said  Parish,  called  the 
Madawa!>Ka  Setti.i  'KNT  ;  nnd  did  dl*o  obstrur*  the  passage  of  Hia  Majes- 
ty's Mail,  declaring  that  he  British  Government  had  no  right  to  send  ita 
Ikjuil  by  that  route;  and  that  tlioy  I.  id  received  orders  from  the  United  Statea 
to  stop  the  conveyance  of  the  Mail  i  nmigh  the  ^ame:  anddid  also  afterwardx 
Bt  another  time,  hoiit  the  flag  <■!'  tli  i  .lited  ^  «tes  on  n  Staff  there  erected ; 
declaring  that  they  had  nctn  lily  enieicMl  into  n  written  ajfreement  to  k<?ep  the 
same  flag  there,  nr»d  noth,  >(»  but  a  strongpr  force  should  take  it  down  ;  and 
that  tb*"}-  ;.  I  '  bound  themselves  f-  ri'.ist  liy  force  the  execution  of  the  Lavin 
of  (ireat  iiritdir  ;  in  contempt  of  thi-  King  and  his  Laws,  to  the  example  of  all 
ulliera  in  the  iii:e  case  offending,  and  against  the  Peace,  &c. 

The  A".  )  rvEY  Gr^NERAi,,  in  his  opening  to  the  Jury,  stated,  :hat  thoujtia 
this  was  rt  case  which  it  was  his  duty  iir,  the  Law  Officer  of  the  Crown  to  biing 
Iti  fore  thorn,  it  had  not  originated  with  him  :  It  was  an  Indictment  whicb  bad 
fi -f"!  laid  'icfoic  the  Grnnd  Jury  at  the  former  Term,  bv  a  Gentleman*  who  then 
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APPENDIX. 


held  the  high  office,  ((he  ilutiai  of  which  he  wai  nt  the  preeeiit  di«chn'(tirig) 
«rid  of  whose  services  and  eminent  (aleiit*  the  Crown  and  Country  f^.u  been 
deprived  by  death  since  (he  last  sittinj;  of  tliis  Court :  It  hud  been  in  he  ordi- 
nary course  of  that  Gentleman's  duty  ;  and  (he  Grand  Jury  of  the  County 
having  returned  it  a  true  bill,  the  present  Defendant  John  Uaker  was  arraigned, 
and  having  pleaded  Not  Guilty,  and  traversed  the  Indictment  until  the  present 
Term,  had  now  appeared  to  take  his  Trinl,  and  the  Jury  were  cmpannelled  to 
try  the  issue  joined  on  thai  Traverse.  The  Defendant  John  Baker  stood  in- 
dicted, together  with  Janes  Bacon  and  Charles  Studson,  for  having  conspired 
and  combined,  factiously  and  seditiously  to  molest  and  disturb  the  Peace  and 
common  tranquillity  of  the  Province,  to  bring  into  hatred  and  contempt  the 
King's  Government  and  Laws,  and  to  create  false  opinions  and  suspicions  of 
and  cor^cerning  tlis  Miijesty'ti  Royal  Power  and  Prerogative;  and  in  pursuanctj 
of  this  conspiracy  and  combination,  had  committed  certain  specific  acts  which 
are  set  forth  in  the  Indictment.  These  are  called  ir.  the  language  of  the  Law 
overt  acts,  and  proof  of  them  or  any  of  them  might  manifest  the  guilt  of  the 
party.  That  though  these  acts  were  so  specificiilly  set  forth,  they  did  not 
I'o.-m  the  main  point  of  oflence.  The  chief  and  material  fuct  which  they  had 
to  try,  was  whether  the  Defendant  Baker  did  conspire  with  Bucnn  or  StucUon, 
with  intent  to  subvert  the  Government  of  th\'  Province,  and  to  excite  sedition 
and  disaffection  among  His  Majesty's  subjects  in  the  INIadawaska  Sedlemenc 
■o  called  :  and  if  any  one  of  the  overt  acts  were  provtd,  it  would  be  scfTicient 
to  support  the  charge,  if  the  Jury  were,  from  the  circumstances  attending  ir, 
convinced  of  the  intention  of  the  Defendants.  The  oflfence,  ns  laid,  Hmottntt.Mj 
only  to  a  Misdemeanor,  and  was  therefore  punishable  no  farther  than  by  a  fine 
and  imprisonment ;  hut  it  was  one  of  a  very  serious  nature,  and  mi^rht  be  pro- 
ductive of  the  most  grievous  consetjuences.  It  struck  at  the  root  of  all  society  ; 
for  if  Individuals  could  be  permitted  to  unite  for  the  purpose  of  subverting  thu 
Jurisdiction,  putting  down  the  Laws,  and  bringing  the  Government  into  con- 
tempt,  without  being  liable  to  punishment ;  and  could  be  justified  in  so  doing, 
because  they  took  on  themselves  to  deny  the  authority  of  the  E<!tablishe(i 
Government ;  all  protection  for  life  and  property  was  taken  away.  The  inha- 
bitants were  virtually  outlawed,  and  made  the  prey  of  every  marauder  who 
came  with  superior  force  to  their  own.  Had  murder  or  any  of  the  highest 
crimes  been  committed  by  the  Defendants  ;  they  might  escape  with  impunity, 
as  there  could  be  no  law  by  which  they  could  be  tried,  no  tribunal  before 
which  they  were  compelled  to  answer.  There  could  be  no  redress  for  private 
wrongs,  no  remedy  for  agreements  broken,  no  recovery  of  debts  contracted  ; 
and  the  whole  land,  instead  of  being  inhabited  by  an  organized  society,  living 
under  the  blessings  of  a  free  Constitution,  might  shortly  be  overrun  by  the 
outcasts  of  other  countries,  and  the  present  possessors  destroyed  or  driven  out. 
Such  would  be  the  effects  of  success  in  Conspiracies  like  the  present.  It  was 
not  for  him  (the  Attorney  General)  to  anticipate  the  defence  which  might  be 
set  up  on  the  present  occasion  :  but  if  the  Defendant  still  persisted  in  his  former 
declaratioa,  he  would  probably,  instead  of  disproving,  endeavour  to  justify  the 
acts  which  he  had  committed.  The  Defendant  was,  he  believed,  a  native  of 
the  United  States,  but  it  is  a  well  known  rule  of  Law,  that  an  Alien  being 
under  the  protection  of  a  Government,  was  subject  to  its  Laws,  and  owed  a 
local  and  temporary  allegiance  so  long  as  he  might  continue  within  it.  Ho 
(the  Attorney  General)  understood  the  present  Defendant  justified  hii  conduct 
on  the  ground  of  his  being  in  the  Territory  of  the  Unifed  Statt:',.  If  the  De- 
fendant could  make  this  appear,  it  might  afford  him  a  good  defence  :  or  if  he 
could  make  it  appear  that  he  came  to  the  Madawa<?ka  Settlement,  with  ttie  full 
intention  to  take  v^  his  residence  on  thi'  territory  and  within  the  allegiance  of 
that  Government,  and  had  settled,  with  the  full  conviction  and  belief  that  he 
was  within  those  limits ;  although  the  offence  would  not  be  thereby  purged 
unless  it  were  found  to  be  the  case,  still  his  criminality  would  be  much  lessened, 
and  be  would   be  more  entitled  to  niiiigmiun  in  any  puiiishmei.C  which  tie 
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Court  would  award  him.  As  to  the  proof  which  he  (the  Alforiicy  General) 
should  bring  before  ihem  in  support  of  his  charge;  he  thought  not  only  one, 
but  all  the  overt  acts  would  be  proved,  and  the  <?riminal  intention  of  the  party 
uiost  clearly  established,  by  this  and  other  circumstances  which  would  come 
out  in  evidence.  The  place  where  the  ofl'ence  is  charged  to  have  been  com- 
mitted is  the  Madawaskn  settlement,  so  called,  in  the  Parish  of  Kent,  in  (he 
County  of  York  ;  and  it  would  appear  that  the  inhabitants  h'lVe  ever  since  the 
first  erection  nf  the  Province  c-onstdered  tiiemselvis  Briiifah  subjects,  and 
under  its  Government  {  (hat  they  have  always  received  the  protection 
and  been  amenable  to  the  provisions  of  the  laws  here  in  force;  that  (hey 
have  been  enrolled  in  the  Militia,  have  voted  at  Elections,  and  were  therefore 
represented  in  the  Provincial  Assembly;  and,  in  fact,  exercised  all  the  same 
privileges  as  tlie  other  people  of  the  Province;  that  Peace  Officers  had  been 
appointed  there.  Magistrates  issued  their  Warrants,  and  the  Processes  of  the 
Courts  of  Justice  had  been  served  throughout  the  whole  Madawaska  Battle- 
ment, in  the  same  manner  as  in  any  other  part  of  the  country,  until  lately, 
without  any  interference  or  obstruction  whatever.  It  would  be  proved  also,  that 
this  very  defendant  had  considered  himself  living  in  this  Province ;  had  derived 
protection  from  the  Laws;  had  in  several  cases  himself  applied  to  Mr.  Jtitice 
Morehouse  for  summonses  against  persons  within  the  settlement,  from  whom 
he  claimed  debts,  and  was  thereby  enabled  to  collect  thorn  ;  and  it  did  not  lie 
with  him  to  deny  the  obligation  of  that  law,  from  which  he  derived  aid  and 
protection.  He  not  only,  then,  enjoyed  the  benefit  of  the  Institutions  which 
he  was  endeavouring  to  dc-stroy,  but  had  even  received  from  the  Revenue  of 
the  Province,  a  bounty  which  the  Legislature  have  bestowed  for  grain  raised 
on  new  land  within  the  same;  the  land  on  which  he  raised  it  being  the  same 
where  he  has  now  hoirted  the  flag  of  the  United  States,  and  set  at  defiance  the 
Laws  of  the  land.  It  was  no  question  for  them  or  this  Court  to  determine 
what  might  eventually  be  the  fate  of  this  country  ;  no  decision  of  theirs  could 
alter  or  affect  the  question.  There  was  no  doubt  it  had  been  claimed  by  the 
United  States,  and  that  claim  resisted  by  Great  Britain ;  and  the  two  Govern- 
mtnts  had  agreed  upon  a  mode  of  settling  the  dispute.  This  depended  on 
the  true  construction  of  a  Treaty  entered  into  between  Great  Britain  and  the 
United  States;  but  it  would  be  monstrous  to  suppose  that  upon  the  claim 
being  made,  the  country  was  to  be  withdrawn  from  the  sovereignty  of  the 
British  Crown,  and  remain  without  the  protection  of  any  Law,  or  delivered 
over  to  the  claimant  until  the  right  was  ascertained.  Should  it  be  decided 
that  this  claim  shall  prevail,  there  was  no  doubt  the  decision  would  be  met  by 
Great  Britain  with  the  same  spirit  that  has  always  actuated  her  conduct,  in 
the  observance  uf  Treaties;  but  at  present  nothing  was  decided.  This  coun- 
try was  once  clearly  under  the  Government  of  the  Crown,  and  had  continued 
no,  uninterruptedly,  ever  since  ;  and  after  the  erection  of  this  Province,  was 
under  its  Government;  and  there  was  no  act  whatever,  by  which  the  relative 
Ftate  of  the  parties  could  as  yet  be  altered  or  affected.  Indeed  it  was  necessaiy 
for  the  interest  of  both  parties  that  some  jurisdiction  should  be  exercised,  as 
without  it  the  Territory  could  not  be  preserved.  A  degree  of  imaginary 
importance  had  been  given  to  this  case,  by  the  defendant's  havin^r 
been  dignified  by  a  high  title  to  which  he  had  no  pretension ;  and  set  himself 
up  as  the  Agent  of,  and  acting  under  the  authority  of,  a  foreign  Government ; 
which  was  not  the  fact :  whatever  he  and  others  might  have  done,  was  in  their 
individual  capacities,  and  on  their  own  responsibility.  The  Attorney  General 
then  stated  to  the  Jury,  that  a  great  deal  had  been  said,  a  great  deal  written, 
and  a  great  deal  printed  on  the  present  business,  but  this  could  have  no  weight 
whatever ;  and  the  Jury  must  dismiss  it  altogether  from  their  minds.  It  was 
the  great  principle  of  our  Laws,  the  exercise  of  which  we  are  now  vindicating, 
that  every  person  is  presumed  innocent  until  proved  guilty  ;  and  this  proof 
could  only  be  by  evidence  given  in  his  presence  before  the  Jury  who  are  to 
decide  on  his  case.     The  Jury  must,  therefore,  consider  nothing  whatever  but 
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the  fiipfi  wli'ioh  iTiijjlit  he  pinved  before  them  tliiu  duy.  If,  wfier  licaiiiinr  ifi^ 
evldeiict;,  ihcy  could  nut  iti  tlieir  consciences  say  whilhcr  ihcy  w.-ie  suti»^fifd  of 
the  guilt  of  the  defiMidtuit,  he  wouhl  be  entitled  to  acijuiftnl  :  hut  if  the  offence, 
tts  alh'pcd  in  llii!  Indictment,  wiis  proved,  '.hey  would  fearlessly  dijichnrfie  their 
duly,  by  pronouncitip;  him  Ruiliy.  The  Attorney  rJciieral  llien  read  sonne 
authoritii-s  on  the  general  nature  of  the  charge,  and  the  proof  necessary  lo 
Buppoii  it,  and  proceeded  to  call  the  svitnesses, 

George  J^Ionhonsc  was  the  first  witness  sworn :  his  evidence  was  ni  fol- 
low* : — I  am  H  Justice  of  the  Peace  for  the  County  of  York.  I  reside  in  the 
Parish  of  Kent,  on  the  River  St  John,  about  30  miles  below  the  Grand  Falls. 
The  Madawrtska  settlers  commence  a  few  miles  above  the  Falls,  and 
extend  up  40  or  50  miles.  I  have  been  settled  where  I  now  live  six  years ; 
but  my  acquaintance  with  the  Madawaske  settlement  commenced  in  !819. — 
At  thii  lime  the  inhabitants  were  principally  French.  There  were  a  ffw 
American  citizens.  I  cannot  bay  whether  defendnnt  was  there  then.  His 
brother  Nathan  was.  I  do  not  recollect  the  defendant's  being  there  until 
September,  1822.  He  and  the  other  Americans  had  formed  a  lumbering 
efiiablichment  at  the  head  of  the  Madawaska  settlement,  on  the  east  side  of  the 
River  St.  Jolm,  by  the  Meriumpticook  stream.  That  parr  of  the  country 
where  the  French  and  Americans  were,  has  been  invariably  under  the  juris- 
diction and  Laws  of  ihia  Province  since  I  knew  it.  I  have  been  in  the  con- 
st:4nt  habit,  as  a  Magistrnfe,  of  sending  my  Writs  and  Warrants  there.  No 
interruption  or  objection  »vhs  made  to  the  service  of  them  until  last  August. 
Until  then  it  was  my  belief  that  all  the  inhabitants  there  considered  them- 
selves under  the  jitrisdiction  of,  and  subject  to  the  Laws  of  this  Province,  both 
American  citizens  and  the  French  settlers.  When  I  speak  of  lust  August,  I 
mean,  that  this  was  the  first  intimation  I  had  of  any  objection  being  made  to 
the  exercise  of  the  jurisdiction  of  this  Province  there.  That  intimation  was 
made  by  a  Report  or  communication  from  Mr.  Rice,  that  John  Baker,  the 
defendant,  had  been  guilty  of  seditious  practices.  I  forwarded  this  communi- 
cation to  the  Secretary  of  the  Proviree.  A  few  days  after,  about  the  3d  of 
August,  I  received  written  instructions  from  His  Majesty's  Attorney  General, 
to  proceed  to  Madawaska  and  take  depositions; and  get  a  copy  of  the  written 
paper  which  it  was  reported  the  defendant  had  handed  about  for  signature. 
i  proceeded  accordingly  to  Madawaska  on  the  7th  of  August,  and  arrived  at 
the  place  where  Baker's  house  is  situate,  and  went  into  the  house  of  James 
Bacon,  and  asked  him  to  let  me  see  the  paper  that  had  been  handed  about  for 
•ignatnre.  He  said  he  had  it  not.  I  then  requested  Bacon  to  go  with  one  to 
Baker's,  to  look  for  the  paper.  He  declined  going.  I  then  went  toward 
Baker's  house,  and  met  him  on  his  mill  dam.  The  mill  dam  is  made  across  the 
River  Meriumpticook.  I  stated  to  him  thit  it  had  been  reported  to  Government, 
that  he  and  other  American  citizens  residing  there,  had  been  guilty  of  seditious 
practices  ;  that  I  was  authorised  to  make  inquiry.  I  told  him  it  was  reported 
that  he  had  drawn  up  and  circulated  among  the  settlers,  a  paper,  the  purport 
of  which  was,  that  they  were  American  Citizens,  and  bad  bound  themselves 
to  resist  the  execution  of  the  Laws  of  Great  Britain.  He  neither  admitted 
or  denied  it,  but  said  'bat  he  had  been  charged  with  an  attempt  to  stop  the 
Mail,  which  he  said  was  false.  I  requested  him  to  shew  me  the  paper  which 
had  been  handed  round  for  signature.  He  said  he  beliered  it  was  not  in  his 
possession.  He  did  not  deny  the  existence  of  such  a  paper.  He  said  he  did 
not  know  whether  it  was  in  bis  possession  or  not.  He  thought  Studson  had 
it.  I  requested  him  to  go  to  his  house  and  search  his  papers,  perhaps  he 
isight  find  it.  We  proceeded  together  towards  his  house.  Between  his  resi- 
dence and  the  mill  there  is  n  new  house,  where  ten  or  twelve  Americans 
were  assembled.  I  did  not  know  them  to  be  Americans,  but  supposed  them 
to  be  80.  They  were  not  French  settlers.  When  we  got  there  Baker  took 
two  or  three  aside  and  confulted  with  them  a  few  minutes.  He  then  came 
buck  and  saij  to  me  "  Mr.  Morehouss,   I  have  consulted  with  the  t'ommittee; 
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"  and  we  have  (letcniiinod  ilmt  you  rIihII  not  nee  lliis  pipiT.  Wc  hnvt  forriici- 
"  ly  slievvri  you  papurs  in  siniiliir  cases,  wliicli  hiis  been  very  incjiidiiial  to  us." 
— I  observed  when  I  went  theie,  a  flrtj»  staff  oiecu'd  on  the  point  of  land  wlieie 
IJnker  livcR.  The  point  is  formed  by  the  jmirtion  of  the  Meriunipticook  lliur 
with  the  Suiiit  John.  There  was  then  no  llu^r  on  it  :  hut  after  coming  out  of 
liacon's,  I  observed  a  flap  hoisted.  A  white  ihft  with  an  American  Kaglc  (kuI 
semi-circle  of  Stars  red.  In  the  conversation  I  had  with  Uacon,  lie  deprecated 
liaker's  practices,  and  said  he  would  not  desist  until  he  brought  the  Americans 
there  into  trouble.  I  thitdc  the  persoiiB  Uaker  took  aside  to  consult  with, 
wcie  Bartlett  and  Savage.  After  I  received  the  aniwer  before  nuntioncd,  I 
pointed  to  the  fla^  and  cisked  Raker  what  that  was  ?  He  said  "  the  American 
thg.  Mr.  Morehouse,  did  you  never  see  it  before  ?  If  not,  you  can  sec  it 
now."  I  uskcd  him  who  placed  it  there."  Bacon  was  present  at  the  time. 
I  requested  him,  in  His  Majesty's  name,  to  pull  it  down.  He  said  "  No,  1  will 
*'  not :  We  have  placed  it  there,  and  we  are  determined  we  will  support  it,  and 
"  nothing  but  a  superior  force  to  ourselves  shall  take  it  down.  We  are  on 
"  American  Territory;  Great  Britain  has  no  jurisdiction  here;  What  we  arc 
"  doing  we  will  be  supported  in;  We  have  a  right  to  be  protected,  and  will 
"  be  protected  in  what  we  are  doing,  by  our  Government."  He  did  not  pro- 
duce or  exhibit  any  authority.  I  then  turned  to  Bacon  and  said,  "  Bacon, 
"you  have  heard  Baker's  declaration;  Do  you  mean  to  support  him  in 
"  it  ?"  He  said  "  Of  course  I  do."  I  then  left  them  and  came  away.  Baker, 
about  the  first  of  February,  1825,  applied  to  me,  as  a  Magistrate,  for  sutr- 
mo.Mses  against  some  of  the  Madawaska  settlers,  to  collect  debts.  I  gave  him 
fiix  summonses  against  persons  all  living  in  the  Madawaska  settli.-menr. 
The  return  made  to  me  was,  that  the  .  sbf*  were  paid  when  the  writs  were 
served.  Baker  has  a  considerable  improvement  and  raises  more  or  less  grain 
every  year.  In  the  year  182S,  I  was  at  the  pkce  where  he  resides.  1  never 
knew  of  his  cultivating  any  other  place  in  the  Province.  I  understood  from 
what  passed,  that  Baker  and  Bacon  both  acknowltdged  they  had  signed  the 
paper.  They  spoke  of  having  bound  themselves  by  a  written  agreement  to 
resist  the  Laws  of  England. 

The  direct  examination  being  closed,  the  Defendant  was  informed  he  might 
cross-question  the  witness.  He  declined  doir.o  so,  saying,  under  the  circum- 
stances in  which  he  stood  there,  he  did  not  intend  asking  any  questions.  The 
('ourt  then  said  he  must  consider  himself  on  his  Trial ;  and  if  he  did  not  choote 
to  avail  himself  of  the  right  which  every  defendant  had  of  cross-examining  the 
witnesses,  it  was  his  own  fault;  Baker  then  said  he  fully  understood  this,  but 
should  follow  the  course  he  had  stated. 

To  questions  then  put  by  the  Court,  the  witness  stated  : — The  Madawaska 
settlement  proper  terminates  at  the  Madawaska  Iliver.  there  ate  a  few  miles 
interval  with  a  few  scattering  houses.  The  main  aettlement  then  commences 
about  nine  miles  above  the  Madawaska,  and  extends  7  or  8  miles.  The  Meri- 
umpticook  is  about  18  miles  above  the  Madawaska.  This  settlement  has  for- 
merly gone  by  the  name  of  Chateaugay  ;  latterly  it  has  been  called  St,  Emelie 
by  the  French  settlers  in  the  settlement.  I  mean  distinctly  that  the  upper 
us  well  as  lower  settlement  has  been  subject  to  the  British  Laws.  It  is  at  the 
head  of  the  settlement  the  Americans  reside.  The  whole  settlement  has 
gone  by  the  general  name  of  the  Madawaska  settlement  throughout  the  conn- 
try.  The  natne  Chateaugay  caused  some  differences  among  themselves.  The 
Priest  changed  it  to  St.  Emelie.  There  has  been  no  distinction  in  the  actual 
exercise  of  jurisdiction  between  the  upper  and  lower  parj  of  this  settlement. 
The    lower  bound  of  the  Parish  of  Kent  is  18  miles  below  my  residence. 

Francis  Rice  sworn.  I  reside  in  the  Madawaska  settlement,  at  the  head 
of  the  first  pnrt.  I  am  Adjutant  of  the  -Ith  Battalion  York  County  Militia. 
The  Madawaska  settlers  are  enrolled  in  this  Battalion.  I  have  been  in  the 
Court  and  heard  Mr.  Morchonso'.s  evidence.  I  made  a  Report  to  him  as  h« 
has  stated.     I  did  not  know  the  facts  lny'^clf,  they   were  rpported  to  me.     I 
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ticcompaiiicil  Mr.  Moielioiisc  on  his  viiit  to  the  ivttlement  on  (he  7>.h  of  An. 
(;ii8t  laHt,  and  wub  pietent  iit  the  conversatiunB  with  Uuker  and  liucon,  Thu 
fuels  all  took  place  as  he  has  slated.  I  can  sny  nothin^r  trore.  The  Madii- 
waska  settlers  attend  and  turn  nut  at  the  Militiii  training  pretty  regularly,  both 
above  and  below  the  conlluence  of  the  Madnwasika. 

The  French  settlers  not  being  able  to  speak  Enjjlish  distinctly,  the  witness 
Francis  Rice  hnd  previously  been  sworn  us  Interpreter,  and  acted  as  such 
throughout  the  Trial. 

Abraham  Chamberlain  iwctn.  I  live  in  the  upper  part  of  the  Madawaska 
settlement,  above  the  Madawaska  River.  Have  resided  there  four  years  this 
summer.  Was  born  at  the  Bay  Chaleur,  came  from  thence  to  the  Mudawaska 
four  years  ago,  and  have  always  lived  since  in  tl'>^  Mudawnskn  ecttleinenr. 
Charles  Studson  presented  me  a  paper  I  think  in  July  last.  I  don't  remetf.btr 
seeing  Baker.  Bacon  ansl  Amery,  and  some  other  Americ»ns  were  present.  I 
was  passing  by.  When  they  handed  me  the  paper,  I  asked  if  any  of  the  French 
had  sif^ned  it,  they  said  not  yet. 

The  witness  being  then  asked  as  to  the  contents  of  the  paper,  and  the  pro- 
priety of  such  evidence  being  questioned  by  the  Court,  the  Attorney  General 
cited  the  case  of  Rex  vs.  Hunt  and  others,  3  Barn  and  Aid.  5G6,  where  it 
was  decided  in  a  trial  for  Conspiracy,  that  secondary  evidence  of  the  contents 
of  a  paper  which  was  in  the  defendant's  possession,  was  admissible,  without 
producing  the  original,  or  giving  notice  to  produce  it ;  and  that  parol  evidenco 
of  inscriptions  and  devices  on  banners  and  flags  is  also  admissible. 

The  question  was  then  pur,  but  the  witness  could  say  nothing  as  to  tho 
contents,  stating  that  it  was  read  to  him,  but  being  in  English  he  did  not 
understand  it.  They  asked  him  to  sign  ;  but  he  did  not  understand  for  what 
reason.  He  wanted  to  know  whether  any  of  the  French  had  signed  it.  This 
took  place  on  tlie  point  of  land  near  the  mill.  There  was  a  flag  hoisted  with 
an  Eagle  and  Stars  on  it.  They  did  not  say  any  thing  about  having  signed  tie 
paper  themselves, 

Peter  Marque  sworn.  I  live  in  the  St.  Emelie  settlement,  the  upper  one. 
Amery,  Bacon,  and  Studson,  some  time  last  summer,  I  cant  sny  what  part  of 
it,  tried  to  make  me  sign  a  paper.  This  was  at  the  place  where  the  pole 
stands.  I  never  understood  the  purpose  for  which  I  was  called  to  sign  tho 
paper.  I  worked  eleven  days  for  Baker  last  year  at  the  time  of  getting  hay. — 
They  told  me  Chamberlain  had  signed  the  paper.  I  don't  remember  any  more. 

Peter  S'diste  sworn.  I  was  employed  last  summer  to  carry  the  Mail  from 
Madawaska  to  Lake  Timiscouta.  As  I  was  taking  it  up  the  River,  polling  ;n 
a  canoe,  I  met  John  Baker  coming  down  the  River  on  a  raft.  Baker  asked 
me  in  English  "  Do  you  carry  the  Mail?"  I  said,  Yes.  He  said  he  had 
orders  from  America  not  to  let  the  Mail  pass  that  way.  I  replied  that  I  had 
no  orders  to  stop  there.    This  was  all  that  passed.    This  was  I  think  in  July. 

Joseph  Saufason  sworn.  I  live  in  the  Madawaska,  half  a  mile  below  the 
Green  River.  The  Green  River  is  below  the  Madawaska.  I  was  born  at 
Madawaska.  I  bought  land  from  Joseph  Sonci.  He  had  a  grant  from  the 
Government  of  this  Province.  I  bought  it  six  years  ago.  I  have  been  a 
Constable  for  two  years  for  the  Parish  of  Kent.  I  was  obstructed  in  my  duty 
of  Constable  by  Baker,  Bacon,  Bartlett,  Savage,  Schorley,  and  Jones.  I  had 
an  execution  from  Mr.  Morehouse  against  James  Bacon.  I  asked  Bacon  if  he 
would  come,  he  said  he  would  not  leave  the  place.  Baker  said,  it  is  of  no  use 
for  you  to  go  there,  you  shall  not  have  the  man.  Bacon  talked  about  settling 
it.  Baker  said  "  Bacon  you  must  not  settle  it  now,  you  must  settle  it  another 
"  time.  I  will  not  allow  any  officer  to  go  up  there."  He  asked  me  if  I  had 
any  authority  to  go  there.  I  showed  him  the  warrant.  He  said  if  it  came 
from  the  States  he  would  mind  it,  but  it  was  only  from  Mr.  Morehouse,  and 
he  would  not  mind  it.  They  prevented  my  taking  Bacon,  who  refused  to 
go.     This  took  place  near  Baker's  mill. 

Edward  Miller,  Esq.  sworn.  I  am  High  Sheriff  of  the  (^Jounty  of  Yoi-k. 
C  have  been  so  since  ISM,    I  have  becnacquaii:ted  with  the  Maihwaska  settle- 
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mrnt  seven  yean.  I  never  could  mnka  any  diviiiion  in  the  Kttlcmttit  bfltween 
the  upper  and  lower.  When  I  firit  knew  it,  it  extended  to  seven  miles  from 
the  Fulls,  Lately  it  has  come  within  3  or  4  miles.  I  know  the  Meriumpti* 
cook  Uiver.  I  have  been  in  the  hubit  of  serving  writs  ihrouKhout  the  wholo 
of  the  settlement,  the  same  us  in  any  other  part  of  my  bailiwick.  When  I 
first  became  acquainted  with  the  settlement,  I  considered  the  inhabitants  as 
under  the  jurisdiction  and  Government  of  this  Province,  without  any  dispute 
wnutever.  Tiie  distance  is  so  great  I  have  never  summoned  them  to  attend 
as  Jurors.  It  would  be  so  inconvenient  to  attend.  The  inhabitants  serve  in 
Militia.     I  never  met  with  any  obstruction  in  the  dischag"  of  my  duty. 

Pete,  Fraser,  Fsq.  sworn.  I  have  been  an  inhabitant  of  this  Province  since 
1784.  I  am  acquainted  with  the  Maduwaska  settlement.  It  is  about  7  or 
8  years  since  I  was  first  there,  but  I  have  been  acquainted  with  the  settlers 
since  1787.  I  considered  them  always  under  the  Government  of  the  Province. 
The  first  settler  I  knew  was  Captain  Duperre,  a  Captain  of  the  Militia  of  f 
this  Province.  The  date  of  his  commission  was  between  1787  and  1790.  He 
resided  ut  ths  settlement.  The  settlers  have  voted  at  Elections.  There  was 
some  difticulty  at  first  in  their  doing  so,  on  account  of  the  oath  which  was  re- 
quired to  be  taken,  as  they  were  Catholics  ;  but  when  this  was  altered,  they 
voted  without  difficulty.  To  my  own  knowledge  they  voted  in  1809,  and  ever 
fiince.  I  considered  the  Madawaska  aettlemeni  as  extending  from  the  Great 
Falls  to  the  Canada  line.  I  have  been  where  Baker  lives,  and  always  deemed 
the  part  above  Madawaska  River  us  in  the  Madawaska  settlem«nt.  There  ia 
no  distinction  in  this  respect  between  what  is  above  and  below  that  river.  Tha 
Madawaska  settlers  are  enrolled  in  the  Militia  of  this  Province.  In  Captain 
Duperre's  time  there  were  two  Companies.  In  1824  they  were  formed  into 
a  separate  Battalion,  consisting  of  five  Companies.  I  am  the  Major  of  the 
Battalion.  They  turn  out  very  regularly,  I  never  heard  them  make  any  ob- 
jection to  training. 

Henri/  G.  C/opper  sworn.  I  am  Clerk  of  the  Peace  and  Register  of  Deeds 
for  the  County.  I  was  appointed  Clerk  in  1823,  snd  Register  in  1820.  I 
succeeded  my  father  in  both  oHioes.  I  have  discharged  the  duties  since  1820, 
having  acted  for  him  before  receiving  the  appointment  myself.  Parish  Officers 
were  appointed  by  the  Sessions  for  the  Parish  of  Kent.  There  was  a  separate 
list  for  the  Madawaska  District  in  that  Parish.  I  have  been  as  far  up  the 
river  as  ten  miles  above  the  Grand  Falls.  There  are  a  great  many  Deeds  re- 
gistered in  my  office,  of  lands  in  Madawaeku,  where  thq  parties  are  tlie  Ma- 
tlawaska  settlers ;  some  as  long  since  as  25  or  SO  years  back.  As  Clerk  of  the 
Peace,  I  received  the  money  given  as  bounty  for  Grain  raised  on  new  lond  in 
this  County.  In.  May,  1825,  the  defendant  John  Baker  applied  to  me  for  the 
bounty  for  Grain  raised  by  him  on  new  -land  ;  he  received  the  bounty  from 
me.  The  paper  now  produced  by  me,  is  the  document  under  which  he  be- 
came entitled  to  it.  I  observed  to  him  that  he  was  an  alien,  and  I  was  not 
aware  whether  he  was  strictly  entitled  to  it.  He  said  his  certificate  had  passed 
the  Sessions.  The  paper  I  now  hold  is  the  certificate,  and  the  only  one.  It 
bus  been  on  file  in  my  office  since.  The  paper  was  here  put  in,  and  read  by  the 
(Jlerk  of  the  Crown,  and  is  as  follows  : 

"  I,  John  Bakp-,  of  Kunt,  do  swrar,  that  ninoty  Bushels  of  Wheat  were  really  nnd 
"  truly  ruined  uii  the  land  occiiplfd  hy  hip,  niid  nre  nrtiinlly  of  the  Crep  of  the  year  18-i't 
"  [le-.'i]  and  that  the  wood  was  rut  down,  burnt  or  rlearcd  off  from  the  land  on  which  tho 
"  sitfnc  was  raised,  within  two  years  previous  to  the  time  that  the  said  crop  was  taken  ntf; 
"  and  that  they  were  of  the  first  and  only  i-rop  jf  Grain  raised  ua  land  from  which  the  wood 
"  was  so  cut  down,  burnt  or  cleared  olf  as  aforesaid, 

JOHN  BAKEK." 

Sworn  before  me  at  Woodstock,  2d  July,  1823. 

JOHN  CEUELL,  Justice  of  the  Peace. 

'  I  verily  believe  the  fads  above  stated  to  be  just  and  true.' 

JOHN  BEDELL,./.  P. 

1    paid    him  by  a  check    on  Mr.  NeeJham— the   amount  was  £4  5s.  3d. 

This  is  the  order  I  gave  Mr.  Needham. 
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Cross-examined  by  the  Defendant. — Have  you  jjot  the  rortipl  I  gnve  yon 
for  the  money  ?  Tlie  wiiiiets  here  produced  the  schedule  niul  Ri|{niiture  to  it 
by  Bilker ;  iind  laid  (his  is  the  uiily  receipt  he  gave  nie,  except  the  one  given 
to  Mr.  Necdham. 

Mark  Xcedham  Rworn.  I  remember  the  circumstance  of  paying  this  order. 
The  words  *  received  payment,'  on  it.  are  in  my  writinff.  1  have  no  douht  I 
paid  it;  hut  have  not  now  any  recollection  of  the  defendant.  I  considered  ic 
paid,  and  char^jcd  Mr.  Cloppcr  with  it. 

George  J.  Dihblce  sworn.  I  am  acquainted  with  the  hand  writing  of  the 
defendant  John  Uuker.  I  have  seen  him  write.  The  signature  to  the  receipt 
on  ilie  order  is  his  hnnd  writing.     I  have  no  doubt  of  it. 

Simon  Abcar  or  Ilibcrt,  swoin.  I  live  two  miles  below  Madawaiika  Uiver. 
Have  lived  there  40  years  next  month.  I  moved  there  from  the  French  Vil- 
Inge,  about  ten  miles  above  Frederieton.  I  have  a  grant  of  my  land  from  thiH 
Province.  It  is  the  first  grant  in  the  Madawaska  ;  and  was  made  about  two 
or  three  years  after  I  moved  up.  I  live  under  this  Government,  and  have 
always  lived  under  it.  All  the  Madawaska  settlers  live  under  the  same  Go- 
vernment. I  vote  at  Elections. — The  first  time  was  about  eight  years  Bfm.  ^ 
Baker  came  last  year  to  my  house,  and  asked  me  what  time  I  go  to  tram  my 
Company.  I  am  a  Captain  of  Militia.  He  said  there  is  not  much  occasion  to 
train  at  Madawaska.  I  enquired  the  reason.  He  said  nothing.  I  told  him 
I  would  go  next  Saturday  ;  he  must  be  stronger  than  me  to  prevent  me.  I 
know  where  Baker  lives.  He  came  five  or  six  years  ago.  He  has  always 
jived  at  the  same  place.  Raised  grain  there.  I  believe  he  cultivated  no  where 
else.     Baker  said  "  I  had  better  not  train,"  but  did  not  ask  me  not  to  train. 

.George  West  sworn.  I  know  the  defendant  Baker.  Have  known  him 
cince  1820,  he  was  then  settled  at  the  Bay  Chaleur.  I  saw  him  next  at  the 
Madawaska.  It  was  when  Judge  Bliss  was  President.  I  believe  in  1824. 
I  seized  three  hundred  logs  from  him.  I  was  then  a  seizing  ofBcer.  He  said 
he  wished  to  become  a  British  subject,  n»  he  had  been  here  the  necessary 
lime.  He  enquired  of  me  what  steps  it  would  be  necessary  for  him  to  take. 
I  told  him  as  far  as  my  information  went.  This  was  at  the  place  where  he 
lives.  It  is  called  Baker's  Mill  Stream.  He  spoke  as  if  he  considered  himself 
a  resident  within  this  Province,  and  wished  to  have  all  the  lenity  shown  him 
on  that  account.  It  was  shewn  him.  He  was  allowed  to  redeem  the  logs  at 
the  rate  of  28.  6d.  per  thousand  feet,  counting  three  logs  to  a  thousand.  The 
logs  were  seized  as  cut  on  Crown  Lands  without  a  license.  I  have  seen  him 
since.  There  was  a  Warrant  of  Survey  sent  to  me,  to  execute  of  this  land  where 
Baker  resides.  It  was  in  Samuel  Nevers' name.  Baker  himself  attended  the 
execution  of  the  warrant,  and  directed  the  course  of  the  lines.  The  privilege 
was  considered  Baker's,  but  taken  in  Nsvers'  name,  as  Buker  was  not  a  British 
subject.     I  think  this  was  about  two  years  ago. 

The  evidence  on  the  part  of  the  prosecution  having  here  dosed  ;  the  defen- 
dant was  called  upon  for  his  defence.  He  addressed  the  Court  nearly  us  fol  - 
Jows : — 

lam  a  citizen  of  the  United  States,  and  owe  allegiance  to  that  country. 
I  have  lately  received  my  Deed  from  the  States  of  Maine  anfl  Massachusetts. 
I  hold  myself  bound  to  their  Courts.  I  live  in  American  Territory,  and  hold 
myself  only  liable  to  the  Courts  of  that  place,  being  the  County  of  Penobscot 
in  the  State  of  Maine.  I  enter  on  no  defence,  and  call  no  evidence.  I  do 
decline  the  jurisdiction  of  this  Court. 

The  Defendant  alludtd  to  a  letter  he  hid  in  the  course  of  the  trial  handed 
to  the  Chief  Justice,  which  was  delivered  to  him;  and  he  was  informed  he 
might,  if  he  chose,  read  it  as  part  of  his  defence,   but  he  declined  doing  so. 

The  Attorney  General  then  addressed  the  Court  and  said;  that  as  he  had  in 
his  opening  stated  generally  the  nature  of  the  case  and  evidence ;  Riid  the  De- 
fendant had  not  made  any  defence;  he  did  not  think  it  necessary,  after  so  much 
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timu  lui!  been  takun  up,  nnJ  the  evidence  no  fully  gone  into,  to  address  the 
Jiiiyi  but  would  nuTely  read  two  or  three  authorities  (which  he  did  from 
Siuikiu's  Evidence,  Corny n's  Digepf,  Blackstone's  Commentaries,  and  Arch- 
bold'*  Crim.  I'luadingsj  and  then  leave  the  casein  the  hands  uf  the  Court. 

Mr.  .Insfice  CiilPM.iN  charged  the  Jury.  lit  began  by  stating  the  Ind!ct> 
ment  and  I'lea,  the  general  nature  of  the  offence,  and  the  proofs  requisite  to 
support  the  charge.  lie  stated  that  the  body  of  the  olTence  was  the  conspi- 
racy, the  combining  and  confederating  together  with  the  intent  laid  in  the  In« 
dictment.  In  the  present  case,  the  intent  charged,  was  to  bring  into  contempt  the 
King's  authority,  to  spread  false  opinions  among  his  Majeoty'c  subjects  as  to  hit 
power  and  prerogntivc  over  them,  and,  in  fact,  completely  to  unsettle  their 
minds  as  to  their  allegiance  to  the  Government  under  which  they  lived.  Thiii 
mind  and  intention  must  be  made  manifest  by  overt  acts.  It  was  usual,  though 
held  not  to  be  absolutely  necessary,  to  set  forth  overt  acts  in  the  Indictment* 
but  if  from  the  facts  proved  in  evidence,  the  Jury  should  be  satisfied  that  the 
defendant  Baker,  now  on  trial,  did  combine  and  confederate  with  one  or  both 
of  the  other  defendants  named  in  the  Indictment,  with  the  intent  imputed  Jo 
[  ■  them,  that  would  be  sufficient  to  make  up  the  offence.  As  the  essence  of  tlie 
y'  crime  was  the  combining,  two  persons  at  the  least  must  be    engaged  in  it. 

The  Judgo  then  stated  that  before  going  into  a  consideration  of  the  evidence, 
he  would  dispose  of  the  ground  which  the  defendant  had  set  up,  when  called 
on  for  his  defence;  which  was  that  the  place  where  the  acts  were  committed 
was  in  the  Territory  of  the  United  States,  and  that  he,  the  defendant,  was 
not  amenable  to  the  Laws,  or  subject  to  the  jurisdiction  of  the  Courts  of  this 
I'rovince.  The  Judge  then  stated  that  the  question  as  to  the  national  right 
to  this  Territory,  now  well  known  to  be  in  controversy,  is  one  which  this 
Court  is  utterly  incompetent  to  enter  into,  and  can  have  nothing  to  do  tvith. 
It  is  a  matter  of  State  to  be  settled  between  the  two  Nations,  Great  Britain 
and  the  United  States,  to  be  dealt  with  by  the  Governments  of  the  two  Coun- 
tries, and  not  by  this  Court.  This  Court  will  only  inquire  whether  the  place 
in  question  is  actually  in  the  possession,  and  under  the  jurisdiction  and  Laws 
of  this  Province;  and  if  so,  t';e  Court  will  maintain  that  jurisdiction,  and 
continue  the  exercise  and  protection  of  those  Laws,  until  some  Act  of  the 
King's  Government  shall  effect  a  change.  There  can  be  no  stronger  evidence 
of  the  possession  of  country  t'  an  the  free  and  uncontrolled  exercise  of  a  juris- 
diction within  it ;  and  the  Court  is  bound  by  its  allegiance  to  the  Crown,  and 
its  duty  to  the  King's  subjects,  to  act  upon  this,  which  it  considers  as  the 
only  principle  truly  applicable  to  the  case.  This  principle  has  already  been 
acted  upon  in  this  Province. 

The  learned  Judge  then  referred  to  the  case  of  the  sloop  Falmouth,  adjudged 
in  the  Court  of  Vice- Admiralty  of  this  Province  many  years  ago,  [180C]. 
He  stated  this  to  have  been  the  case  of  a  seizure  by  a  British  Officer,  of  an 
American  vessel  lying  in  the  waters  of  Passamaquoddy  Bay,  for  lading  her  cargo 
within  this  Province ;  no  foreign  vessel  at  that  time  being  admissible  into  the 
ports  of  these  Colonies.  The  Counsel  far  the  prosecution  in  that  case  went 
at  large  into  the  question  of  right  to  all  the  Islands  in  that  Bay,  under  the  prO« 
visions  of  the  Treaty  of  1783;  and  contended,  that  by  virtue  of  the  Treaty, 
all  these  Islands,  including  Moose,  Dudley,  and  Frederick  Islands,  then  in  the 
actual  possession  of  the  United  States,  of  right  belonged  to  Great  Britain ; 
and  that  no  foreign  vessel  cculd  lawfully  lade  a  cargo  in  any  part  of  that  Bay. 
But  the  learned  Judge  of  that  Court  at  that  time,  now  one  of  the  Judges  of 
this  Court,  (Mr.  Justice  Botsford,)  in  pronouncing  judgment,  would  not  enter 
into  the  question  of  right  to  the  Islands,  which  he  considered  a  matter  of  State 
for  the  two  Governments  to  decide  upon ;  but  finding  the  three  Islands  before 
named  to  be  under  ilie  actual  possession  and  jurisdiction  of  the  United  States, 
'lie  applied  the  principle  of  the  law  of  Nations,  applicable  to  a  Water  Boundary 
between  two  different  Countries,  and  directed  his  attention  solely  to  the  point, 
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diawn  between  theie  hlaiidii,  tliUH  in  the  pomcciiioii  of  (he  L'niieJ  Statei, 
«iid  the  Britith  Itlanda  opposite.  It  thus  appeHii  that  lhi«  doctrine  of  inking 
the  actual  Kate  of  things  as  we  firid  thvnri,  and  applyini;  the  law  acrordin){ly, 
has  been  already  acted  upon  in  liiis  Province,  in  an  instance  whore  it  was 
favournlile  to  Citizens  of  the  United  States  ;  and  (he  Court  has  no  hesitation 
ill  applying  (he  same  doctrine,  which  it  considers  the  true  doctrine,  to  (he 
present  case.  It  is  to  be  ohaerved,  that  the  di-fendnnt,  in  the  present  case, 
has  given  no  evidence  whatever  of  the  place  in  question  being  in  the  pns«e.4< 
■ion  or  under  the  jurisdiction  of  the  United  States;  that  he  does  not  appear 
to  be  in  any  respect  an  Agent  of  (hat  Government,  or  acting  under  its  autliori< 
ly ;  and  that  what  has  been  done  must  be  considered  as  being  altogether  the 
acts  of  unauthorized  individuals.  The  place  where  the  transaction  occurred, 
goes  by  the  general  name  of  the  Madawaska  settlement ;  and  if  this  settle- 
ment shall  appear  to  be,  in  point  of  fact,  under  the  jurisdiction  of  this  Province, 
the  case  must  receive  the  same  consideration,  and  the  conduct  of  the  defendant 
be  viewed  in  the  same  light,  as  if  the  acts  complained  of  had  been  committed 
in  any  other  part  of  the  Province,  one  hundred  miles  further  duwn  un  the  lliver 
St  John,  or  even  in  this  town  of  Fredericton. 

The  learned  Judge  (hen  proceeded  (o  read  over  the  whole  of  (he  testimnny 
from  his  notes,  commenting  upon  the  several  pans  of  it  as  he  went  on.  He 
considered  the  overt  acts  as  to  hoisting  the  Flag  of  the  United  States,  with 
the  express  intention  of  subverting  Jin'tish  authority,  as  most  distinctly  and 
fully  proved,  and  asked  what  more  unequivocal  indication  (here  could  be,  of 
an  intention  to  bring  the  King's  Government  into  contempt,  and  of  unsettlin^r 
the  administration  of  the  Laws  of  the  Province,  than  the  erectirg  of  a  foreign 
Standard  with  this  declared  purpose.  With  respect  to  the  transaction  with 
the  Postman,  he  directed  the  Jury,  that  if  they  considered  the  act  of  the  defen- 
dant in  this  instance  to  have  proceeded  from  the  combination  and  confederacy 
to  subvert  the  King's  authority,  the  defendant  was  properly  charged  with 
them  under  this  Indictment;  and  that  in  forming  their  judgment  of  this  and 
all  the  other  facts  detailed  in  evicence,  they  should  take  into  view  all  the 
coincidences  of  time,  of  place,  and  of  action,  in  determining  the  character  of 
the  several  transactions.  With  respect  to  (he  written  agreement  by  which 
they  bound  themselves  to  resist  (he  British  Laws,  he  thouf(ht  (hat  was  sufli- 
ciently  proved  with  regard  to  the  American  citizens;  but  it  was  not  made 
out  in  proof  that  this  was  the  same  paper  which  was  handed  to  (he  French 
•ettlci'S.  But  the  learned  Judge  said  that  he  could  not  admit  of  any  distinction 
in  this  respect  between  aliens  being  under  the  jurisdiction  and  protection  of 
the  British  Laws,  and  natural  born  subjects.  The  former  owe  a  local  allegiance, 
and  what  would  be  a  breach  of  the  Laws  by  the  one,  would  be  equally  so  by 
the  other. 

The  learned  Judge,  in  closing,  stated,  that  if  in  determining  the  preser>t 
case,  this  Court  was  undertaking  to  enter  upon  a  question  of  a  conflict  of  rights 
between  the  two  nations,  it  might  be  disposed  to  approach  it  with  a  degree  of 
trepidation.  But  this  case  was  altogether  unembarrassed  by  any  such  consi- 
derations. It  presented  a  chain  of  evidence  of  clear  possession  and  undisturbed 
ed  jurisdiction  on  the  part  of  this  Province,  from  the  period  of  its  first  erection 
to  the  present  time ;  a  space  of  more  than  forty  years.  One  of  the  oldest 
inhabitants  in  the  Madawaska  settlement  had  proved  that  he  removed  thither 
from  the  lower  part  of  this  Province,  forty  years  ago;  that  he  and  all  the  set- 
tlers there,  always  considered  themselves  as  living  under  this  Government. 
It  is  also  proved  that  these  inhabitants  have  received  grants  of  land  from  this 
Government;  and  have  from  the  beginning  been  enrolled  in  the  Militia;  that 
they  have  voted  at  Elections  for  the  County  of  York  ;  have  applied  to  the  Pro- 
vincial Courts  for  redress  in  all  suits  at  Law;  and  have  uniformly  exer- 
cised  all  the  privileges,  and  been  subject  to  all  the  duties  of  other  inha- 
bitants of   the  Province ;    excepting   only  that  the    Sberitf  states,    that  he 
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lins  not  summoned  them  to  iittend  on  Juries  nt  rrcdeiicton,  by  reasr  i  of 
(heir  |;rrat  distance  ;  but  he  expressly  dccl.iref  ihnt  ho  iiiis  aUviiys  been  in  thu 
habit  of  servinjf  writ"*  throughout  the  whole  of  that  solili'meiil,  its  much  i\s  in 
Htiy  other  part  of  his  bailiwick.  It  appears  iiUo,  that  the  defendunt  linker  eonsi' 
dcred  himself  as  living;  within  the  territory,  and  under  the  jurisdiction  of  this 
Province;  that  he  applied  to  Mr.  Morehouse,  the  provincial  MuKistrate,  for 
proresacs  to  recover  his  debts  from  inhabitants  in  thu  Madavvnska  settlement; 
that  he  received  the  provincial  bounty  for  grain  raised  on  naw  land,  which  there 
can  he  no  question  is  the  land  on  which  he  now  resides;  and  this  onhisownaflidu- 
vit,  staling  himself  to  be  John  niiker,of  the  parish  of  Kent.  If  further  appears 
that  he  attended  a  provincial  Surveyor  in  laying  out  this  very  land,  for  whieli 
a  warrant  of  survey,  under  the  authority  of  the  Province,  was  in  a  course  of 
rxecaiinn  ;  giving  directions  as  to  the  course  of  the  lines,  the  grant  being  in- 
tended for  the  benefit  of  Baker,  although  it  was  to  be  tak«n  in  the  name  of 
Nevers,  a  British  subject.  Baker  himself  also  had  an  intention  of  being 
naturalized,  and  stated  to  one  of  the  witnecses,  Mr.  George  West,  that  he  had 
resided  the  necessary  linr.e,  and  wished  to  know  what  other  steps  were  neces- 
sary for  this  purpose  ;  this  conversation  taking  place  on  the  spot  where  he  lived, 
nt  the  head  of  the  Madawaska  settlement,  and  at  u  time  when  logs  cut  by  him 
had  been  seized  as  being  cut  on  crown  lands  without  license,  and  I3aker  claimed 
to  be  dealt  favourably  with  by  reason  of  his  residence  within  the  Province, 
and  his  intention  to  become  naturalized.  The  learfled  Judge  also  stated,  that 
it  appeared  from  the  evidence,  that  there  was  no  line  of  division  to  be  drawn 
between  any  parts  of  that  whole  settlement,  as  to  the  possession  and  exercise 
of  jurisdiction  by  this  Province  ;  that  he  could  not  imagine  any  principle  upon 
which  any  such  line  of  division  could  be  made  ;  that  one  of  the  witnesses  spoke 
of  the  settlement  having,  when  he  first  knew  it,  commenced  seven  miles  above 
the  Great  Falls ;  ihat  it  had  since  extended  downwards  to  within  two  or  three 
miles  of  these  Falls.  It  had  also  been  gradually  extending  upwards,  and  all  the 
inhaliitants  in  every  port  of  it  were  equally  under  the  jurisdiction  of  this  Pro- 
vince, and  entitled  to  the  benefit  and  protection  of  its  laws:  and  if  they  were 
to  be  transferred  from  this  jurisdiction  and  protection,  it  myst  be  by  some  act 
of  the  King's  Government,  competent  for  that  purpose. 

The  learned  Judge  with  these  obsei  vations  left  the  case  to  the  Jury,  directing 
them  to  consider  it  in  the  same  light,  and  to  give  the  defendant  the  benefit  of 
the  same  considerations  that  they  would  in  the  case  of  any  other  inhabitant  of 
the  Province. 

The  Jury  then  retired  from  the  box ;  and  after  about  an  hour's  deliberation, 
returned  into  Court  with  a  Verdict  of  GUILTY. 

The  Defendant  was  then  required  to  enter  into  recognizance  to  appear  on 
Monday  next,  to  receive  the  Sentence  of  the  Court.  The  same  bail  was 
accepted  as  before,  in  the  same  amount. 

The  Attorney  General  stated  to  the  Court,  that  he  should  enter  a  nolle 
prosequi,  on  the  ex-ofBcio  information  which  had  been  filed  against  the  defen- 
dant ;  and  also  on  the  Indictment  which  had  been  found  against  John  Baker 
and  six  others,  for  a  riot ;  so  far  as  regarded  the  present  defendant. 

The  witnesses  were  informed  their  further  attendance  would  not  be  required. 

Monaay,  liSth  May,  isas. 

The  Defendant,  JOHN  BAKER,  appearing  to  receive  Sentence,  the 
Attorney  General  addressed  the  Court  as  follows: 

Jtfay  it  please  Y'onv  MMotiort  ; 

John  Baker,  the  defendant  at  the  bar,  having  been  indicted  and  found 
guilty  of  a  conspiracy  to  excite  sedition  and  disaffection  to  the  Government  of 
this  Province,  to  resist  the  execution  of  the  Laws,  and  to  bring  into  contempt 
the  Royal  Power  and  Prerogative  within  the  Territory  lying  near  the  Mada- 
waska River,  under  the  actual  Sovereignty  of  His  Majesty,  and  within  the 
jurisdiction  of  this  Court;  it  is  my  imperative  duty  to  move  that  judgment 
may  be  passed  upon  him  for  this  offence. 
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I(  i<  not  wy  nim,  in  tny  llnnpf  1  mny  nAiSrett  to  your  Tlonnri,  lo  rail  for  anv 
•rvvrrr  piinitlunrnt  than  ihe  Court  mHV  ilrrm  abiolulely  nrri'itary.  Indrpil  it 
i«  rather  willi  n  rnntrnry  iiitrniioii  I  hiivr  now  rifii.  'ItiHt  ihe  (IfffndHiit 
alioiild  lie  punixhed  i<  nri-cifHry ;  Mi  olfk-nre  rfqiiina  ii;  lie  mny  aluo  he  tniiylit 
iiihjcctinii  (o  (he  laws  under  winch  he  liirr*cir  hns  aought  anil  fourii'  prolrrtioii 
and  relii'f,  *n  Inn);  na  he  remninb  within  ihcir  rrar!).  It  it  further  iirreiiary, 
ihiYt  the  others  of  whom  he  appi'ars  leadiT,  iiiHy  learn  from  thii  example,  thai 
thry  will  not  he  permitted,  wiih  impunity,  to  nee  thcmaelvei  in  array  a^^»intt 
the  Government  ;  but  more  than  oil,  it  i*  requisite  to  satiify  the  peiiceahle  and 
honest  aetllers  at  the  Mndnwuska  that  they  will  be  protected  in  theii  persoim 
und  properties,  so  long  as  llii  Majesty  acknowledges  them  aa  suhjecta  resident 
within  hia  dominioiMi. 

The  defendant  must  have  underslandinj;  sufficient  to  tee  what  cnnsequeneei 
will  inevitably  follow  from  acta  such  as  have  been  proved  against  him,  unle»« 
checked  in  time.  He  cannot,  indeed  I  think  no  person,  of  whatever  country 
he  may  be,  could  entertain  a  doulit  of  the  propriety  of  tho  verdict  :  the  evi- 
lience  was  irresiatible,  and  the  full  consciousness  of  what  this  would  he,  has,  I 
conceive,  influonred  the  defendant  in  the  course  he  has  adopted  :  he  denied  the 
jurisdiction  of  the  (.'ourt  which  he  knew  must  convict  him. 

He  asserts,  however,  that  to  acknowledfte  it,  would  he  contrary  to  the 
•lle|{iance  he  owes  to  the  United  StuteH,  and  the 'JVrritory  where  tneacis  were 
done,  to  be  wilhm  the  jurisdiction  of  the  courts  of  Maine. 

1'hat  there  may  not  be  the  slif(htest  misapprehenaion  of  the  principlea  on 
which  this  prosecution  is  conducted,  1  distinctly  admit,  that  fur  whatever 
crime  he  may  have  committed  in  iiny  place  under  the  jurisdiction  and  aoverei|{nly 
nf  the  United  Statea,  the  defendant  connot  be  called  to  account  here;  not 
though  it  ware  a  personal  injury  of  the  highest  nature  done  to  a  British  siili- 
ject  ;  not  though  he  himself  were  a  British  subject;  neither,  indeed,  had  he 
perpetrated  the  crime  here  ond  escaped  thither,  could  he  he  arrested  and  brought 
hack  by  any  authority  of  this  Province;  when  once  within  the  limits  of  their 
jurisdiction,  he  ia  safe  from  all  power  but  theirs.  If  the  acts  were  committed 
uut  of  this  jurisdieMon,  it  is  matter  of  defence  on  the  trial,  of  which  a  defendant 
may  avail  himself  without  being  involved  in  any  difficulty  as  to  his  allegiaiire. 
This  question  may  aiise  in  every  country,  but  evidence  such  as  was  given  in 
this  case,  can  never  be  made  null  by  the  mere  protestation  of  the  accused.  1 
did  not,  it  is  true,  lay  before  this  Court  the  treaties  between  Great  Biilain  and 
the  United  JStatea;  and  call  on  your  honors  to  mark  the  boundary  on  the  map; 
this  is  not  the  tribunal  before  which  the  parties  have  come  to  have  this  adjust- 
ed, and  by  whose  decision  they  agree  to  be  bound.  But  I  did  bring  forward 
many  witnesset  of  unexceptionable  character,  from  their  situations  moKt  cog- 
nizant of  the  facts,  who  proved  an  uninterrupted  exclusive  exercise  of  sovereignty 
•nd  jurisdiction  over  the  Miidawaska  settlement. 

The  United  States  claim  the  territory,  but  it  has  never  aoiually  been 
withdrawn  from  the  King's  dominion;  the  claim  is  resisted  :  each  government 
asserts  its  right,  and  each  admits  the  possibility  of  a  decision  adverse  to  its 
claim.  It  i«  submitted  to  a  third  Power;  who  certainly  will  not  be  influenced 
by  any  unauthorized  act  of  either  party,  in  determining  the  nseaning  of  a  treaty, 
nearly  half  a  century  old,  referring  to  the  natural  'eatures  of  the  country. 
While  this  is  pending,  are  both  governments  to  exercise  a  concurrent  jurisdic- 
tion over  the  territory?  oris  there  to  be  none?  or  is  it  to  be  that  of  the 
United  States  ?  If  the  first  is  the  correct  rule,  we  should  still  claim  the  right 
fo  punish  offences,  particularly  such  as  were  calculated  to  oust  our  jurisdiction 
altogether :  but  the  idea  of  two  distinct  sovereignties,  one  Monarchical,  the 
other  Republican  :  two  sets  of  laws,  one  administered  at  Fredeiicton,  the  other 
at  Penobscot  ;  peaceably  binding  the  same  place  at  the  same  time,  is  too  pre- 
posterous to  be  seriously  maintained.  Nu  civilized  nations  can  allow  that  a  coun- 
try lying  between  them,  and  claimed  by  both,  should  be  without  rule  or  law; 
where  tvery  crime  might  be  committed   with  impunity  ;   and   which  would 
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uifofd  A  imnrlHnry  for  ihn  rriinlnttli  whn  might  tirapa    tliilher  from  vilher  ;  for 
tin   legal  warrnnt  rnuld  there  arrenr    them.     To  admit  such  a  prini-ipit',  would 
he  at  nnre  in  «Hy,ihat  everv  art  of  unvereiifnty  and  jurisdiction  whirh  has  been 
exeririird  over  the  various  places  left  in  r|i<tpute  hy  the  Tresty  of  ITHH,  is  un- 
authorised and  void,  so  Inni;  as  the  true  bounds  remain  undefined.     I  have  said 
thus  much  on  this  point,  becauie,  though  the  defendant  does  not  rest  on  it,  he 
must  I  conceive,  to  make  out  his  excuse,  be  driven  to  adopt  it ;  for  what  pos- 
sible reason  can  be  urged   for  now  transferring  the  jurisdiction  to  the  State  of 
Maine?     Is  there  any  argument  in  support  of  her  claim,  which  will  not  with 
nt   least  cqiinl    force  maintain    thut  of  (ireat  Britain  ?     Or  is  it  to    be  left  u* 
every  accused   person  to  select  the  jurisdiction  he  likes  host:  »t  one  time  that 
of  New  Mrunswick,  another,  Mnino  ?     His  Honour  Mr.  Justice  CmiI'MAN  han 
already  adverted  to  a  enne  where  the  Courts  of  this  Province  gave  to  American 
citizens  the  benefit  of  thie  doctrine;  but  have  not  the  United  States  practically 
upheld  the  same  ? 

Before  the  true  St.  Ooix  was  ascertained,  there  was  a  large  tirritnry  in  dis. 
pute,  part  under  the  sovereignty  of  one  gnvernmeiit,  und  part  under  thut  of  the 
other;  but  was  it  attempted  to  subvert  the  jurisdiction  of  this  Province  over 
St.  Andrews  and  a  large  part  of  (/harlotte  County,  or  that  of  the  United  Stale* 
over  the  country  lying  to  the  westward  of  the  Scudiae,  or  between  the  branclie* 
of  that  river? 

The  defendant  perhaps  relies  on  his  character  of  an  American  cilii.en  for  u 
justification. 

If  I  could  for  R  moment  believe  he  was  ar'uater'  hy  any  conscientious  feelini; 
of  patriotism ;  that  his  natural  allegionre  warmed  his  breast  and  stirred  him  up 
to  defy  this  government ;  however  I  mitrht  deprecate  his  act«,  I  might  in  some 
■ort,  respect  his  motives  ;  but  the  whole  tenor  of  his  conduct  is  at  variance  with 
such  fine  feelings.  He  may  seek  shelter  under  the  cloak  of  patriotism,  but 
the  sacred  name  of  country  should  not  be  poiiuted,  in  order  to  fuiii''<h  excuse* 
for  acts  and  actors  like  the  defendants  in  this  Indictment ;  particularly  ihk  one 
now  here.  The  easy  tenure  of  the  latid  where  he  has  seated  himself;  the  freo 
range  through  the  forest  fur  supply  to  his  mill;  escape  from  arrest  for  thn 
large  sums  he  owes  to  Britiph  sultjects ;  the  popular  applause  he  may  hope  to 
maintain  among  a  portion  of  his  countrymen,  will  '  ilimk  be  found  the  movinf; 
springs;  or,  it  may  be  a  worse  motive  ;  such  as  was  alluded  to  by  otie  of  his  own 
confederates;  that  restless  spirit  which  actuates  unprincipled  men  of  desperatu 
fortunes  In  long  for  troublesome  limes.  The  circumstunco  of  his  being  an 
American  born,  cannot  alter  the  case  ;  as  he  intended  to  6e,  and  considered 
himself  in  New  Brunswick;  he  had  been  some  time  at  the  Bay  of  Chaleur; 
after  he  moved  to  the  Madawaska,  was  desirous  of  becoming  naturalized  as  a 
British  subject;  inquired  the  requisite  steps  ;  (and  if  could  be  proved,  if  one  of 
the  witnesBss  had  not  been  absent  from  the  Province,  was  ready  to  take  the 
most  serious  one;)  he  claimed  and  enjoyed  the  benefit  of  such  a  disposition; 
held  himself  under  our  laws  ;  applied  to  them  for  the  recovery  of  his  own  rights ; 
and,  in  short,  was  as  much  a  subject,  for  the  time,  as  if  he  had  been  born  and 
lived  in  this  pluce ;  swore  to  the  land  as  part  of  New  Brunswick,  after  culti- 
vating it  as  si:ch  ;  and  assisted  in  running  out  the  lines  under  a  warrant  of 
survey  from  His  Excellency  the  Lieutenant  Governor,  in  order  that  a  grant 
might  pass,  which  thoii/jh  not  in  his  name,  the  Surveyor  says  would  have  been 
for  his  benefit :  If  then  the  jurisdiction  is  to  be  determined  by  the  national 
character  of  the  defendant's  pof^session ;  are  not  the  acts  which  have  been 
proved  unequivocal  marks  of  its  being  British  rather  than  American  ?  Ha 
sees  it  in  this  litfht  himself ;  he  fixes  a  time  for  changintr  it ;  hoists  the  Ameri- 
can flag;  and  he  and  his  confederates  pour  out  their  libations  under  it ;  and 
wli;  out  the  least  anrhoriiy  from  their  Government,  utter  a  new  act  of 
inilependeu'-e  fc  Madawaska,  and  bind  themselves  i.u  give  defiance  to  Great 
Britain,  declaring  they  shou'd  be  supported  because  they  ought  to  be.  Is  not 
this  a  pisin   confestion  thai  the  Dritikh  Government   wui  in  force,  and  some 
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art  was  roqiiircd  to  dclrrmin«  it?  Can  the  United  Sditcs  iillow  tlie  vnlitiity 
of  acts  like  these,  or  will  thoy  upon  principle  sulFcr  tl.>e  question  of  sovni'i^nty 
and  iurisdiction  to  depend  on  the  banner  a  fuw  unauthorized  individuals  nuiy 
cho  1,6  to  display,  or  the  document  they  may  choose  to  subscribe?  Another 
person  may  buy  the  land  from  the  defendant  to-morrow,  and  make  proelamu* 
tion  for  re-establishing  the  British  laws  under  the  ensign  of  England.  The 
statements  of  the  witnesses  must  be  so  fully  in  the  recollection  of  your  Honors, 
that  it  will  not  be  necessary  for  me  to  repeat  them;  there  never  was  perhaps  a 
moi-e  wanton  and  unprovoked  outrage;  or  a  conspiracy  more  deliberately 
planned  and  acted  r  i.  Whatever  consequences  may  ensue,  I  feel  fully  con- 
vinced, and  were  it  with  roy  last  breath  I  should  say  so,  thai  it  was  necessary 
to  carry  on  this  prosecution.  If  this  had  passed  without  notice,  the  defendants 
would  have  persisted,  and  urged  to  the  Maduwaska  settlers  the  timidity  or  im- 
becility of  this  Government,  as  an  inducement  for  their  putting  then^selves  under 
the  protection  of  a  state  more  able  or  willing  to  defend  them.  There  was  no 
alternative  between  bringing  this  man  to  trial,  and  yielding  up,  in  effect,  the 
sover'.ignty,  jurisdiction  and  possession  of  the  Madawuska.  We  need  not 
therefore  be  surprised  at  the  protest  against  the  power  of  this  Court,  and  the 
clamour  raised  in  his  behalf.  What  has  passed  I  hope  will  prevent  a  recur* 
rence  :  the  defendant  is  a  man  of  some  years,  and  has  shown  a  sense  of  pro- 
priety by  his  respectful  demeanour  towards  the  Court.  I  should  urge  him  to 
reflect  on  his  conduct.  I  ask  not  any  severe  punishment;  the  defendant  has 
already  suffered  a  long  imprisonment ;  and  has  come  some  distatice  to  attend 
the  trial ;  he  was  discharged  also  from  a  civil  suit  under  the  confined  debtors 
act ;  I  must  therefore  suppose  him  unable  to  pay  a  very  large  fine.  I  have 
ulieady  used  the  discretion  vested  in  me,  in  his  favour,  by  discontinuing 
the  other  prosecutions  against  him,  and  I  should  be  glad  to  show  him  (hut  the 
exercise  of  our  laws  is  characterised  by  mildness  as  well  as  firmness. 

The  Defendant  beirg  asked  whether  he  had  any  thing  to  say  in  mitigation, 
addressed  the  Court  to  the  following  efTect : — 

That  having  been  brought  here  and  made  amenable  to  the  jurisdiction  of 
this  Court,  ho  was  bound  to  submit ;  he  had  nothing  particular  to  urge,  and  no 
affidavit  to  produce  ;  there  were  cirrumstances,  which  if  he  could  be  able  tu 
bring  forward,  might  be  of  use,  but  as  he  was  not  prepared  with  all,  be  consi- 
dered it  not  worth  while  to  adduce  any  proof;  he  submitted  himself  to  the 
consideration  of  the  Court. 

His  Honor  Mr.  Justice  Bliss  then  proceeded  to  pass  sentence  to  the  fol- 
lowing effect  :^ 

Thatthe  Defendant,  John  Baker)  had  been  indicted  by  the  Grand  Jury  of  the 
County  of  York,  for  a  seditious  conspiracy,  committed  Ijy  him  and  others  within 
the  Jurisdiction  of  this  Court;  to  which  he  hnd  pleaded  not  guilty;  alleging 
at  the  same  time,  that  be  did  not  consider  himself  amenable  to  the  process  of 
the  Court,  being  a  citizen  of  the  United  States,  and  that  the  offence  charged 
was  committed  iu  their  territory;  but  the  Court  could  not  admit  this  to  bo  the 
case,  it  appea.ing  clearly  that  the  Madawaska  s.ittlement,  where  tha  offence 
was  committed,  had  been  from  the  first  erection  of  the  Province  hitherto, 
under  our  laws  and  subject  to  our  jurisdiction  ;  and  after  a  very  fair  and  full 
investigation  of  the  case,  he,  the  defendant,  had  been  convicted  by  a  Jury  of  thn 
country,  and  it  now  remained  for  the  Court  to  pass  their  sentence  upon  him 
tor  (his offence:  in  doing  which  their  object  was  to  treat  him  with  that  lenity 
which,  so  far  as  was  consistent  witi<  the  ends  of  justice,  was  uniformly  extended 
to  his  Majesty's  subjects ;  and  although  the  Court  considered  the  crime  of  which 
the  defendant  had  been  found  guilty,  of  a  very  aggravated  nature,  they  have 
had  regard  to  his  previous  long  imprisonment ;  and  their  object  being  to  sccui  e 
the  future  peace  of  the  country,  and  n  t  f  -  pass  a  vir4dictive  sentence  personally 
against  himself,  they  had  awarde' the 'unishment  accordingly  ;  and  did  sen- 
tence him  to  be  imprisoned  in  the  uoinraon  gaol  of  the  County  of  York,  for 
the  term  of  two  calender  months,  and  to  pay  a  fine  of  £25  to  the  King,  and 
remain  conimi'.ted  until  the  fine  be  paid. 


V3; 


■•/y 


he  vnlidify 

iOvrri'ijjMly 

diiiils   limy 

Another 

proi'Inmu- 
and.  The 
ur  Honors, 

perhaps  a 
eliberately 

fully  con- 
I  necessary 
defendants 
dily  or  im- 
flves  under 
ere  was  no 
effect,  the 
e  need  not 
rt,  and  the 
nt  a  recur- 
se  of  pro- 
rge  him  to 
eiidant  hiis 
e  to  attend 
ed  debtors 
e.  I  hiive 
icontinuiiiij 
im  (hat  the 


mitigation, 

isdiction  of 

rge,  and  no 

be  able  to 

he  consi- 

self  to  tlio 

to  the  fol- 

Jury  of  the 
hers  within 
:y  ;  alleging 
process  of 
ice  charged 
s  to  be  the 
the  oifence 
Q  hitherto, 
tir  and  full 
Jury  of  tha 
i  upon  him 
that  lenity 
y  ttxtendcil 
ne  of  which 
they  have 
s;  to  sccnie 
personally 
nd  did  sen- 
York,  for 
King,  and 


NO.    111. 
••«•©•«♦■ 

[From  the  FreJericton  Royal  Gazette,  October  10,  1831] 
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REPORT 

Of  the  Trial  of  BARNAnAS  Hannawell,  Jesse  Wheelock,  and 
Daniel  Savage,  before  the  Supreme  Court  of  the  Province 
of  New-Brunswick,  at  Fredericton,  on  Saturday  the  15th 
October,  1831 ;  beiig  in  Michaelmas  Ternj.  in  the  second 
year  of  tlie  Reign  of  King  William  the  Fourth. 


SUPRKMK  COURT. 

,l£icbaetma$  Term,  »d  William  1¥*. 

On  Thursday  the  !aih  October,  in  this  Term,  the  Grand  Jury  for  the  County 
of  York  presented  a  Bill  of  Indictment  against  Barnabas  Hannawell,  John  Baker, 
Waller  Powers,  Jesse  Wheelock,  Daniel  Savage,  Randal  Harford,  John  Harford, 
Nathaniel  Bartlett,  Augustin  Webster,  and  Amoi  Mattocks,  as  follows. 

SUPREME  COURT. 

0/  Michaelmat  2V?tj,  in  the  second  year  of  the  Reign  of  King  Wir  liam 

the  Fourth.  , 

York,  to-wit. 

1st.  The  Jurors  for  our  Lord  the  Kinj,  upon  their  oath,  present,  that  Bar- 
nabas  Hannawell,  late  cf  the  Parish  of  Kent,  in  the  said  County  t)f  York, 
labourer,  John  Baker,  late  of  the  same  place,  labourer,  Walter  Powers,  late 
of  the  same  place,  labourer,  Jesse  Wheelock,  late  of  the  same  place,  labourer, 
Daniel  Savage,  late  of  the  same  place,  labourer,  Randal  Harford,  late  of  the 
same  place,  labourer,  John  Harford,  late  of  the  same  place,  labourer,  Nathaniel 
Bartlett,  late  cf  the  same  place,  labourer,  Augustin  Webster,  late  of  the  same 
place,  labourer,  and  Amos  Mattocks,  late  of  the  same  place,  labourer,  being 
pernicious  and  seditious  men,  and  greatly  disaffected  to  our  Lord  the  now  King 
and  his  government,  within  this  His  Majesty's  Province ;  and  also  of  unquiet 
and  turbulent  dispositions,  and  devising,  practising,  and  falsely,  unlawfully, 
unjustly,  maliciously,  turbulently  and  seditiously  intending  to  disturb,  molest, 
and  disijuiet  the  peace  of  our  said  Lord  the  now  King,  and  the  public  tranquil* 
lity  of  tills  His  Majesty's  Province  of  New>Brunswick  ;  and,  as  much  as  in 
them  1  y,  to  move,  stir  up,  and  procure  sedition  within  the  same  ;  and  to  sub- 
vert His  said  Majesty's  authority  within  the  same,  and  to  set  up  and  estab- 
llih  a  Foreign  Power  and  dominion  in  place  thereof;  they  the  said  Barnabas 
U.innawell,  John  Baker,  Walter  Powers,  Jesse.  Wheelock,  Daniel  Savage, 
Randal  Harford,  John  Harford,  Nathaniel  Bttrtlett,  Augustin  Webster,  and 
Amos  Mattocks,  to  fulfil,  perfect,  and  bring  to  effect,  their  most  wicked,  de- 
testable and  seditious  intentions  aforesaid,  on  the  twentieth  day  of  August,  in 
the  second  year  of  the  reign  of  His  Majesty  the  now  King,  William  the  Fourth, 
by  th«  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
King,  Defender  of  the  Faith,  &c.;  and  at  divers  other  days  and  times,  as  well 
before  as  aPter,  with  force  and  arms,  &c.,  at  th<}  Parish  of  Kent,  in  the  said 
County  of  York,  unlawfully,  unjustly,  maliciously  and  Beditiously  did  assemble, 
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meet,  conspire  and  confederate  themielvei  (ogethcr,  and  with  direri  other 
evil  dinpoifd  auhjccti  of  our  said  Lord  the  K'uyg,  to  the  Jurors  aforeBaid  un- 
known, and  with  the  same  did  treat  of  and  concerning;  the  executin|r,  perfcct- 
inff,  and  brinj{in|;  to  effect  their  wicked  and  seditious  compassings,  imagina- 
tions, and  purposes  aforesaid. 

2d.  And  the  Jurors  aforesaid,  on  their  nnth  aforesaid,  do  further  present 
that  the  said  Barnabas  Hannaweil,  John  Baker,  Walter  Powers,  Jesse  Whee- 
lock,  Daniel  Savage,  Ilandal  Harford,  John  Harford,  NHthaniel  Bartlett,  Aii- 
gustin  Webster,  and  Amos  Mattocks,  further  to  fulfil  and  bring  into  effect  their 
most  wicked,  detestable,  and  seditious  devices,  practices  and  intentions  afore- 
said, then  and  there,  to-wir,  on  the  twentieth  day  of  August  aforesaid,  in  the 
second  year  of  the  reign  of  our  «aid  Lord  the  now  King  aforesaid,  and  at  divers 
other  dnys  and  times,  as  well  before  as  after,  at  the  Parish  aforesaid,  in  tho 
County  aforesaid,  with  force  and  arms,  &c.,  unlawfully,  maliciously,  and  sedi- 
tiously, did  consult,  counsel,  conspire,  and  confederate  to  disturb  the  public 
tranquillity  of  the  Province,  then  and  there  under  the  pretended  authority  of  a 
certain  instrument  or  paper,  purporting,  as  they  declared,  to  be  an  act  of  the 
Legislature  of  a  foreign  government  called  the  State  of  Maine,  and  one  of  the 
United  States  of  America,  and  of  a  certain  other  instrument  or  paper,  in  wri- 
ting, purporting  to  be  as  they  declared,  a  warrant  under  the  hand  and  seal  of  a 
person  by  the  name  of  William  D.  Williamson,  as  a  Justice  of  the  Peace  for 
the  said  foreign  government  of  the  said  State  of  Maine,  did  elect  and  choose 
from  among  themselves  the  said  Barnabas  Hannaweil,  John  Baker,  Walter 
Powers,  Jesse  Wheelock,  Daniel  Savage,  Randal  Harford,  John  Harford,  Na- 
thaniel Bartlett,  Augustin  Webster,  and  Amos  Mattock?,  so  being  then  ami 
there  unlawfully,  unjustly,  maliciously,and  seditiously  assembled  together,  cer- 
tain persons  to  be  and  act  as  officers  under  the  said  foreign  government,  and 
to  execute  and  perform  the  duties  thereof  as  such  officers  under  the  said  foreign 
government  of  the  said  State  of  Maine,  there  to-wit :  in  the  said  Parish  of 
Kent,  in  the  said  County  of  York,  to-wit :  the  said  Barnabas  Hannaweil  to  a 
certain  office  under  the  title  or  denomination  of  Moderator ;  the  said  Jesse 
Wheelock  to  a  certain  office  under  the  title  or  denomination  of  Town  Clerk  ; 
the  said  Amos  Mattocks,  Daniel  Savage,  and  John  Harford  respectively,  to 
offices  under  the  title  and  denomination  of  Select  Men  ;  and  the  said  Randal 
Harford  and  Barnabas  Hannaweil,  respectively,  to  office  under  the  title  and 
ilenomination  of  Constables;  and  did  then  and  there  unlawfully,  unjustly,  ma- 
liciously, and  seditiously  administer  or  cause  to  be  administered  to  the  said 
Amos  Mattockii,  Daniel  Savage,  and  John  Harford,  as  such  Select  Men,  a  cer- 
tain oath  of  office;  which  same  oath  of  office  was  then  and  there  by  the  said 
Amos  Mattocks,  Daniel  Sr.vage,  and  John  Harford,  received  and  taken. 

dd.  And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present 
that  the  said  Barnabas  Hannaweil,  John  Baker,  Walter  Powers,  Jesse  Whee- 
lock, Daniel  Savage,  Randal  Harford,  John  Harford,  Nathaniel  Bartlett,  Au- 
gustin Webster,  and  Amos  Mattocks,  further  to  ful61  and  bring  into  effect 
their  most  wicked,  detestable  and  seditious  devices,  practices  and  intentions 
aforesaid,  then  and  there  to-wit,  on  the  twentieth  day  of  August  aforesaid,  in 
the  second  year  of  the  Reign  of  our  said  Lord  the  now  King,  and  at  divers 
other  days  and  times,  as  well  before  as  after,  at  the  Parish  aforesaid,  in  the 
County  aforesaid,  with  force  and  arms,  &c.,  unlawfully,  maliciously  and  sedi- 
tiously did  consult,  counsel,  conspire  nnd  confederate,  to  disturb  the  public 
tranquillity  of  the  Province,  and  then  and  there  giving  out  and  pretending  to 
act  by  authority  of  a  foreign  government,  to-wit :  the  State  of  Maine,  one  of 
the  United  States  of  America,  and  of  one  William  D.  Williamson,  as  a  Justice 
of  the  Peace  of  and  for  the  said  foreign  government,  did  elect  and  choose  from 
among  themselves,  the  said  Barnabas  Hannaweil,  John  Baker,  Walter  Powers, 
Jesse  Wheelock,  Daniel  Savage,  Randal  Harford,  John  Harford,  Nathaniel 
Bartlett,  Augustin  Webster,  and  Amos  Mattocks,  so  being  then  and  there 
unlawfully,  unjustly,  maliciously  and  seditiously   assembled  together,   certain 
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perioni  to  be  and  act  ai  officcri,  under  the  laid  fureif^n  government,  and  to 
exercise  and  perform  the  duliei  thereof  under  the  said  foreign  government, 
there,  to*wit :  in  the  said  Parish  of  Kent,  in  the  said  County  of  York,  to>wit  : 
— the  said  Barnabas  llunnawell,  to  be  a  certain  ofHcer  under  the  said  foreign 
{government,  by  the  title  of  Moderator ;  the  said  Jesse  Wheelock,  to  be  a  cer- 
tain officer  under  the  said  foreign  government,  by  the  title  of  i'own  Clerk ; 
the  said  Amos  Mattocks,  Daniel  Savage,  and  John  Harford,  res;  ectiveiy,  to 
be  officers  under  the  said  foreign  government,  by  the  title  of  Select- Men ;  and 
the  said  Randal  Harford  and  Barnabas  Hannawell  to  be  officers  under  the  said 
foreign  goverment,  by  the  title  of  Constables ;  and  did  then  and  there  unlaw- 
fully, unjustly,  maliciously  and  seditiously  administer  or  cause  to  be  adminit' 
tered  to  the  said  Amos  Mattocks,  Daniel  Savage,  and  John  Harford,  as  such 
Select-Men,  an  oath  of  office,  which  same  oath  of  office  was  then  and  there  by 
the  said  Amos  Mattocks,  Daniel  Savage,  and  John  Harford,  received  and 
taken. 

4th.  And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  the  saia  Barnabas  Hannawell,  John  Baker,  Walter  Powers,  Jesse  Whee- 
lock, Daniel  Savage,  Randal  Harford,  John  Harford,  Nathaniel  Barllett,  Au- 
gustin  Webster,  and  Amos  Mattocks,  further  to  ful61  and  bring  into  effect 
their  most  wicked  and  seditious  devices,  practices,  and  intentions  aforesaid, 
then  and  there,  to-wit,  on  the  twentieth  day  of  August  aforesaid,  in  the  said 
second  year  of  the  reign  of  our  said  Lord  the  now  King,  and  at  divers  other 
days  and  times,  as  well  before  as  after,  at  the  Parish  aforesaid,  in  she  County 
aforesaid,  with  force  and  arms,  &c.,  unlawfully,  maliciously  and  seditiously  con^ 
suit,  conspire  and  confederate  to  make  disturbance,  and  did  iucUc,  invile,  and 
endeavour  to  persuade  and  induce  the  liege  subjects  of  our  said  Lord  the  King, 
then  and  there  being,  to  take  part  with  and  join  them  the  said  Barnabas  Han- 
nawell, John  Baker,  Walter  Powers,  Jesse  Wheelock,  Daniel  Savage,  Randal 
Harford,  John  Harford,  Nathaniel  Bartlett,  Augustin  Webster,  and  Amos 
Mattocks,  in  electing  and  choosing  certain  persons  to  be  and  act  as  certaia 
officers,  under  the  authority  of  the  said  foreign  government  of  the  Stale  of 
Maine,  thereat  the  said  Parish  of  Kent,  in  the  said  County  of  York. 

5tb.  And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  the  said  Barnabas  Hannawell,  John  Baker,  Walter  Powers,  Jesse  Whee- 
lock, Daniel  Savage,  Randal  Harford,  John  Harford,  Nathaniel  Bartlett,  Au- 
gustin Webster,  Amos  Mattocks,  further  to  fulfil  and  bring  into  effect  their 
most  wivked  and  seditious  devices,  practices  and  instructions  aforesaid,  then 
and  there,  to-wit,  en  the  twentieth  day  of  August  aforesaid,  in  the  second  year 
of  the  reign  of  our  said  Lord  the  now  King,  and  on  divers  days  and  times  as 
well  before  as  after,  at  the  Parish  aforesaid,  in  the  County  aforesaid,  with  force 
and  arms,  &c.,  did  unlawfully,  maliciously  and  seditiously  consult,  conspire  and 
confederate  to  make  disturbance,  and  did  endeavour  to  persuade  and  indues 
divers  of  the  liege  subjects  of  our  said  Lord  the  now  King,  then  and  there 
being,  to  depart  from  and  violate  the  alU^jiance  which  they  the  said  liege  sub- 
jects owed  to  our  said  Lord  the  King,  and  to  acknowledge  themselves  to  be 
citizens  and  subjects  of  a  foreign  Government,  to>wit :  the  Government  of 
the  State  of  Maine,  one  of  the  United  States  of  America. 

6th.  And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  the  said  Barnabas  Hannawell,  John  Baker,  Walter  Powers,  Jesse  Whee- 
lock, Daniel  Savage,  Randal  Harford,  John  Harford,  Nathaniel  Bartlett,  Au- 
gustin Webster,  and  Amos  Mattocks,  further  to  fulfil  and  brin^  into  effect 
their  most  wicked  and  seditious  devices,  practices  and  intentions  aforesaid,  then 
and  there,  to-wit,  on  the  twentieth  day  of  August  aforesaid,  in  the  said  second 
year  of  the  Reign  of  our  said  Lord  the  now  King,  and  e.t  divers  other  days 
and  times,  as  well  before  as  after,  at  the  Parish  aforesaid,  in  the  County  afore- 
said, with  force  and  arms,  &c.,  unlawfully,  maliciously  and  seditiously,  did  as- 
semble, meet,  conspire,  and  confederate  themselves  together,  to  molest  and 
disturb  the  peace  and  common  tranquillity  of  this  Province,  and  to  bring  into 
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hatred  and  contempt  our  said  Lord  the  Kinjr  and  His  Government,  and  crpate 
fulse  opinions  and  suspicioni  in  the  minds  of  the  subjects  of  our  said  Lord  the 
Kinpr,  of  and  concerning  the  Government  of  our  said  Lord  the  King,  and  pf 
the  Royal  Power,  Prerogative  and  Sovereignty  of  our  said  Lord  the  K'wfr, 
within  this  Province,  in  very  great  contempt  to  our  said  Lord  the  King  and 
to  His  Laws,  the  evil  example  of  all  others  in  the  like  case  ofTending,  and 
against  the  peace  of  our  said  Lord  the  King,  His  Grown  and  dignity. 

CHARLES  J.  PETERS,  Attorney  General. 

On  the  motion  of  the  Attorney  General,  the  Defendants,  Barnahas  Hannc- 
well,  Jesse  VVheelock,  and  Daniel  Savage,  who  had  been  arrested  and  were 
then  in  confinement  in  the  Gaol  at  Fredericton,  for  want  of  Bail,  were  brought 
into  Court,  and  arraigned  on  the  Indictment :  to  which  they  severally  pleaded 
not  guilty,  and  said  they  were  ready  for  their  trial.  The  expediency  of  entering 
into  recognizance  to  appear  at  the  next  Term  and  traverse  the  Indictment,  being 
•tated  to  the  Defendants,  they  retired  for  a  few  minuteninto  an  adjoining  room 
to  consult  together,  and  on  their  return,  the  defendant  Barnabas  Hannawt II 
aaid,  that  as  he  did  not  think  that  it  would  be  in  their  power  to  procure  bail, 
they  were  desirous  the  trial  should  proceed  without  delay.  The  Court  there- 
upon appointed  the  ensuing  Saturday  for  the  trial,  et  the  same  time  intimating 
that  if  the  Defendants  were  desirous  to  have  the  trial  postponed,  it  would  be 
quite  open  to  them  to  do  so  at  any  time  before  the  Jury  were  impannclled. 
They  then  asked  what  security  would  be  required,  and  the  Court  determined 
that  the  recognizance  should  be  themselves  in  .£100  each,  and  two  sureties  in 
jeSO  each. 

Saturday,  IStli  October,  1831. 

PBESEXT.  "* 

His  Honor  The  Chief  Justice, 
Mr.  Justice  Bliss, 
Mr.  Justice  Botsford, 
Mr.  Justice  Ch IPS! AN. 

On  motion  of  the  Attorney  General,  the  said  Defendants,  Barnabas  Hanna- 
well,  Jfsse  Wheelock,  and  Daniel  Savage,  were  brought  into  Court  by  the 
Sheriff-~and  being  asked  by  the  Court  whether  they  were  ready  for  their  trial, 
replied  in  the  aiBrmative. 

The  Attorney  General  Raid  that  the  Defendants  being  indicted  for  a  mis- 
demeanor only,  it  was  not  according  to  the  ordinary  practice  that  their  trials 
should  take  place  at  the  same  Term  ;  and  that  for  many  reasons  he  thought  it 
desirable  that  the  present  cB<)e  should  stand  over  until  the  next  Term ;  that  it 
was  the  wish  of  the  Crown  Officers  to  postpone  it,  but,  that  as  the  Defendants 
were  in  custody,  he  was  willing  to  comply  with  their  request  and  proceed  im- 
mediately if  they  persisted  in  desiring  it. 

The  Defendants  again  said,  that  as  they  did  not  think  they  could  procure 
the  requisite  security,  they  wished  the  trial  to  proceed. 

The  Attorney  General  then  moved  for  trial,  and  intimated  to  the  Defendants, 
who  conducted  (heir  own  defence  without  the  aid  of  Counsel,  that  they  might 
challenge  any  of  the  Jurors  as  they  were  called,  for  cause. 

Donald  M'Leod,  one  of  the  Jurors  called,  was  objected  to,  and  thereupon 
••t  aside. 

No  other  objection  was  made,  and  the  following  Jurors  were  called  and 
■worn  :— 

George  Nevers,  John  Russell, 

James  Tiblits,  Holland  £sty, 

James  Cameron,  Asa  Coy, 

William  Miller,  Thomas  Gardiner, 


Robert  Gownn, 
William  J.  Esty, 
Thomas  Stetvart, 
John  Payson. 


The  Clerk  of  the  Crowa  read  the  Indictment  and  stated  the  pleas  and  issues 
joined  thereon. 
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The  Attorney  GK.vRftAl.  opened  the  cnieon  the  part  of  the  prosecution,  and 
stated  hiielly  and  generally  the  substance  of  the  indictment  and  nature  of  llm 
ihargp,  and  the  evidence  requisite  to  support  it,  that  the  main  alleifBtinn  was 
that  of  conspiring  and  confederating  togetlier  to  subvert  Mis  Majesty's  Go- 
vernment  in  this  Province.  The  defendants  and  others,  in  pursuance  of  this 
design,  had  been  guilty  of  various  acts  of  sedition,  particularly  detailed  in  iho 
indictment,  which  would  be  fully  proved  by  tlie  witneoses  he  should  call. 
This  was  an  ordinary  indictment  found  by  the  Grand  Jury  ;  he  should  not 
anticipate  the  grounds  of  defence,  but  leave  the  defendants  to  show,  if  they 
could,  any  sufTicient  justilicatioii  for  their  condact.  It  would  be  thtt  duty  of 
the  Jury  to  decide  on  the  facts  under  the  law,  which  would  bo  slated  tc  them 
by  the  Court.         •  • 

The  Attornby  General  then  proceeded  to  call  the  witnesses. 

Leonard  li.  Coombes ,  iwotn  and  examined. — I  know  the  defendants;  liave 
known  defendant  VVheelock  ten  or  twelve  years;  have  seen  Hannawell  some 
years  ago,  but  had  no  particular  acquaintance  with  him  till  I  went  to  Muda- 
waskb ;  never  saw  Savage  till  I  went  there.  Hannawell  lives  near  John 
Baker's  mill,  in  the  Mndawaska  settlement;  Wheelock  lives  near  the  mouth  of 
the  river  St.  Francis ;  Savage  lives  on  the  Fish  River,  which  's  a  large  stream 
making  in  from  the  west  side  of  the  main  river;  I  reside  in  the  Madawaskn 
settletnent,  on  the  east  side  of  the  river  St.  John,  about  12  miles  above  thu 
Grand  Fulls  ;  have  lived  there  nearly  two  years,  and  am  a  Captain  in  the  Mililiu 
of  this  Province.  Having  heard  that  there  was  a  notice  posted  up  in  the  set- 
tlement of  a  meeting  to  be  held  at  Captoin  Peter  Lizotte's  on  the  20th  August 
last,  I  set  ofT  on  the  morning  of  that  day  to  go  there :  went  up  by  water, 
cind  stopped  at  Firman  Thibideau's  on  the  way,  where  I  saw  John  Baker, 
Amos  Mattocks,  John  Harford,  and  Rundal  Harford,  and  went  in  company 
with  them  to  Captain  Lizotte's.  The  three  defendants  were  there,  oUo  Wal- 
ter Powers  and  several  other  persons,  among  them  Mr.  Rice  and  Mr.  Bcckwith, 
and  some  of  the  French  inhabitants.  The  intent  of  the  meeting,  as  I  under- 
stood, and  as  was  declared  by  some  of  tht  persons  present^  was  to  elect  town 
officers  for  Madawaska,  under  an  act  of  the  State  of  Maine.  Captain  Lizotta 
called  the  Frenchmen  out  of  the  door,  and  spoke  to  them  in  French,  which  I 
do  not  understand  ;  on  his  return  I  heard  Waller  Powers  say,  let  us  go  intu 
the  field  and  see  what  we  can  do  there  :  he  then  went  out  to  a  cart  which 
stood  in  a  lield  near  the  house,  and  the  defendants  and  the  other  Americans 
went  with  him  ;  Mr.  Rice  and  I  also  went.  Walter  Powers  commenced  by 
taking  out  a  book  ;  he  said  he  had  not  his  spectacles,  and  requested  one  of  thu 
others,  I  think  it  was  Webster,  to  read  the  corporation  act.  1  asked  Powers 
by  what  authority  he  was  going  to  read  that  act  ;  he  replied  under  the  autho- 
rity of  a  warrant  he  had  :  I  asked  him  to  show  me  the  warrant ;  he  said  he 
would  when  he  hud  read  the  act;  I  replied,  that  he  should  not  read  the  act 
until  he  had  shewn  me  the  warrant;  he  hesitated  about  producing  it, but  did 
so  on  my  pledging  my  honor  to  return  it :  he  then  shewed  it  to  me,  and  I  read 
it  and  handed  it  to  Mr.  Rice  to  look  at  it.  After  seeing  the  contents  of  tho 
Wftrr.j.nt,  I  told  Powers  that  this  was  a  part  of  the  Province  of  New  Brunswick, 
and  that,  at  all  events,  the  British  law  was  in  force  there;  that  the  laws  of 
New  Brunswick  were  those  we  depended  on  for  our  rights  in  any  case;  that 
if  he  should  proceed,  I  should  take  the  earliest  opportunity  of  reporting  it,  and 
have  them  dealt  with  according  to  law;  that  they  might  depend  upon  it  the 
British  Government  would  not  allow  such  acts  to  be  carried  on  in  that  part  of 
the  country  ;  that  wc  were  British  subjects,  and  could  not  allow  such  proceed- 
ings. They  went  on  to  rend  the  act,  and  then  the  warrant ;  I  think  Webster 
read  them  ;  they  were  read  under  Powers'  order.  They  then  proceeded  to 
elt'Ct  a  Moderator;  the  election  was  by  ballot,  each  writing  on  a  piece  of 
paper,  folding  it  up,  and  throwing  it  into  a  hat ;  the  defendant,  Barnabas  Han- 
iiuwell,  was  declared  by  Powers  to  be  chosen  Moderator,  and  then  took  charge 

4 


vCS"- 


AXVI, 


APPENOrX. 


9?t 


ft 


of  the  ineo(in(i[  ill  that  capacity.  I  then  told  Hannawell  he  Iiod  better  detiat, 
•A  the  Uiitiah  Government  would  proceed  a((ain(C  him;  hi*  reply  vvai,  I  am 
tvillitiif  every  man  Hhould  be  perftuadcd  in  his  own  mind:  he  then  iiaid  he  wat 
elecli'd  into  nn  office,  and  his  Government  would  support  him  in  it.  They 
next  elected  a  Town  Clerk,  Select-men,  and  Constables :  John  Harford, 
Daniel  Sava^/re  and  Amos  Mattocks  were  chosen  select-men  ;  Jesse  Wheelock, 
town  clerk ;  Uiindal  Harford  and  Barnabas  Hannawell,  constable*.  Paul 
i'rock,  otherwise  called  Paul  Cere,  one  of  th»  French,  was  the  first  chosen  & 
ttelect-man  ;  I  advired  hira  not  to  act,  and  he  thereupon  declined.  Homaino 
Micheau,  another  Frenchman,  was  chosen  a  constable,  but  he  also,  by  my  ad- 
vice declined.  They  then  proceeded  to  swear  in  the  seloct-men.  The  sams 
persons  bcin(|r  appointed  Assessors,  I  cannot  say  whether  the  oath  was  as  asses- 
sors or  select-men  ;  the  oath  wits  read  from  a  book,  or  a  paper  in  a  book  ;  the 
form  WHS,  holding;  up  their  right  hands  and  bowing  their  heads.  A  cnnvcrsa- 
tion  then  took  place  between  John  Baker  and  myself,  in  t\fe  presence  of  ihs 
party,  about  {he  Governments ;  Baker  said  their  (government  had  taken  a  stand 
nnd  were  not  ({''■■'K  "^  deviate  from  it ;  I  understood  he  meant  the  State  of 
Maine.  He  expressly  denied  the  authority  of  the  British  Government,  and 
said  they  considered  themselves  in  the  County  Of  Penobscot,  in  the  State  of 
Maine,  one  of  the  United  States  of  America.  Baker  seemed  the  roost  zealoua 
of  the  whole;  it  is  the  same  Baker  who  was  tried  here  before;  he  was  the 
chief  spokesman,  but  refused  at  that  time  to  take  any  oflice  ;  the  other  Ame- 
ricans seemed  to  acquiesce,  but  said  little;  Baker  and  Powers  were  the  warm- 
f>ct;  tbedefendant  Hannawell  said  little  or  nothing  till  he  was  chosen  modera- 
tor; he  suid  he  would  take  no  part  til)  he  was  put  into  office  that  would 
indemnify  hirq.  About  half  the  number  present  Mrere  of  the  French  inhabi- 
tants :  Baker  tried  hard  to  persuade  them  to  vote,  and  I  tried  hard  to  dissuadti 
them;  I  think  it  was  the  interference  of  Mr.  Rice  and  myself  that  prevented 
the  French  from  voting.  Peter  Lizotte'a  house  is  on  the  western  side  of  the 
\  river,  about  two  miles  below  the  chapel,  and  about  30  miles  above  the  Great 
Falls  :  be  is  a  Captain  of  the  Militia  of  this  Province  :  I  have  done  duty  with 
him  :  he  is  an  old  man,  to  appearance  upwards  of  70.  Baker  lives  on  a  point 
of  land  called  Baker's  Point,  near  the  junction  of  another  river,  on  which  ha 
has  a  mill ;  he  is  on  the  east  side  of  the  River  St.  John. 

T/ie  witness  was  then  cross-examined  by  the  defendant  Hannawell — He 
was  asked  what  Mr.  Maclauclilan,  the  British  Agent,  had  told  him  about  thu 
line.  [The  question  was  objected  to  by  the  Attorney  General,  who  stated 
that  he  intended  calling  Mr.  Maclauchlan  as  a  witness,  and  the  defendants 
would  have  an  opportunity  of  examining  him,  and  might,  if  they  pleased,  re-call 
Mr.  Coombcs  after  Mr.  Maclauchlan  was  examined.]  Tu  other  questions 
put  by  the  defendant,  the  witners  stated  that  he  never  knew  of  any  of  the 
defendants  present  ever  meddling  or  interfering  with  the  difficulties  existing 
before  this;  did  not  htar  them  using  any  solicitations  to  the  French,  neither 
did  they  interfere  with  his  protesting  against  the  meeting:  witness  said  he 
did  not  address  himself  to  them  ;  Walter  Powers  was  the  only  person  who 
opposed  his  making  a  protest;  he  tvas  'he  only  one  who  spoke  tilt  Hannawell 
was  chosen  moderator :  Hannawell  never  opposed  witness  in  saying  what  he 
liked  to  the  French  or  English,  neither  did  the  other  two  defendants ;  never 
knew  any  of  the  defendants  resisting  the  execution  of  the  British  or  Provincial 
laws,  except  in  this  instance. 

To  a  question  from  the  Court,  witness  said  he  did  not  read  the  act  till  after 
the  meeting  was  over  :  to  one  put  by  a  Juror,  he  said  it  was  Hannawell  who 
called  them  to  come  forward  and  take  the  oath,  which  was  administered  by 
Hannawell  or  Wheelock,  but  which  of  the  two  witness  cannot  say. 

Francis  Rice,  Esq.  sworn. — I  know  the  defendants ;  have  known  Savage 
four  or  &VC  years  ;  Hannawell  better  than  three  ;  Wheelock  about  three  years. 
—  About  12th  August,  received  information  from  Mr.  Obert  that  there  was 
to  be  a  meeting  a:  Captain  Lizotte's  house  on  the  SOth  :  was  told  there  was  a 
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notice  posted  up  at  the  houit  of  Baptist  Sousie'  and  went  there  and  saw  it. 
I  went  to  lh«  meeting  at  Peter  Lizotte's  t^"  'he  20th  August :  the  defendants 
were  all  there;  also  Bartlett,  John  Baker,  John  Harford,  Webster,  and  Mat- 
tocks; alio  a  number  of  French,  about  half.  I  understood  the  object  was  m 
appoint  town  officers  for  Madawaika,  as  belonging  to  the  Slate  of  Maine,  one 
of  (he  Unite;!  Itates  of  America.  Walter  Powers  declared  the  object  of  the 
meeting,  and  took  the  most  active  part.  Captain  Lisotte  acked  me,  in  the 
presence  of  the  defendants,  whether  I  thought  there  could  be  any  harm  in  his 
allowing  the  town  meeting  to  be  held  in  his  house  ?  I  replied,  that  us  n  Uii- 
lish  subject  I  should  not  allow  it  in  my  house;  but  that  he  was  master  there, 
and  might  do  as  he  thought  proper.  Captain  Licotte  then  left  the  room,  and 
I  concluded,  from  what  afterwards  took  place,  that  he  had  objected  to  tho 
meeting:  they  then  assembled  in  a  field  near  the  house.  Capt.  Coombes,  who 
was  present,  asked  Powers  for  his  authority :  Powers  handed  him  a  paper, 
which  he  read  and  handed  to  me.  I  asked  Powers  for  a  copy  of  the  warrant 
so  shewn ;  he  said  he  did  not  know  what  right  I  had  to  demand  a  copy  :  I 
told  him  I  would  keep  the  original  and  send  it  on  :  he  then  concluded  to  let 
me  have  a  copy,  which  I  got,  and  sent  to  Mr.  Muclauchlan.  I  am  a  Justice  of 
the  Peace  for  the  County  of  York,  and  in  that  capacity  protested  ogainst  the 
meeting  in  the  King's  name,  and  required  them  to  desist.  Finding  that  the 
Americans  were  determined  to  go  on,  I  left  them  and  went  home.  The  place 
where  they  met  is  in  the  Parish  of  Kent,  in  the  County  of  York  :  Lizolte  is  a 
Captain  of  the  Militia  of  the  Province  :  I  am  a  Captain  and  Adjutant,  and  have 
acted  with  him.  John  Baker  is  the  same  who  was  tried  her«  two  or  three 
years  ago ;  he  now  lives  un  the  same  land  he  then  did.  The  Americans  all 
appeared  to  be  acting  in  concert  with  the  same  purpose.  The  French  settlers 
attend  the  Militia  trainings,  and  turn  out  as  regularly  as  the  other  inhabitants 
of  the  Province. 

Cross-examined  by  defendant  Hannatvell. — I  never  knew  of  any  of  the 
defendants  to  interfere  with  me  as  a  magistrate,  or  take  part  in  any  of  the  dif- 
ficulties which  occurred  previous  to  this  time :  have  heard  you  say  you  were 
in  opposition  to  Baker  and  his  proceedings;  this  was  before  the  last  meeting; 
I  never  have  been  molested  since  the  meetings,  never  knew  or  heatd  of  any  of 
the  defendants  molesting  any  of  the  officers  or  magistrates  of  the  Province 
before  or  since  the  meetings. 

Re-examined, — I  speak  of  two  meetings;  there  was  a  second  meeting:  at 
their  second  meeting,  Hannawell  resisted  me  and  bid  me  defiance,  I  think  at 
this  meeting  he  endeavoured  to  influence  the  French. 

Michael  Tighe  sworn. — I  know  the  defendants,  have  known  Wheelock  and 
Savage  three  or  four  years,  and  Hannawell  two  or  three  years,  was  present  at 
the  meeting  spoken  of  by  Mr.  Rice — the  first  meeting.  I  understood  the  object 
of  the  meeting  was  to  choose  Town  Officers  under  the  Government  of  the  Stato 
of  Maine ;  Powers  took  the  lead  in  the  first  instance,  all  three  defendants  were 
present ;  I  have  been  in  Court  and  heard  the  evidence  of  the  other  two  witnesses, 
believe  what  they  have  stated  to  be  correct,  can  say  nothing  in  addition. 

Cross-examined  by  defendant  Hannatvell. — I  did  not  hear  of  any  of  tho 
defendants  at  the  first  meeting  endeavour  to  influence  the  French. 

Romaine  Micheau  called,  but  not  speaking  English,  Francis  Rice  was 
iworn  ns  Interpreter,  the  witness  was  then  sworn  and  examined.  I  know  the 
defendants,  hnve  known  them  over  three  years,  I  have  lived  about  three 
years  and  a  half  in  Madawaska,  on  the  west  side  of  the  River,  near  Green 
River  below  the  Chapel ;  a  paper  was  posted  up  at  my  door  by  John  Baker ; 
a  paper  was  then  shown  to  the  witness  which  he  said  was  the  same  one  so 
put  up ;  the  paper  was  then  read  and  was  as  follows : 

NOTICE. 

f^  By  a  Warrant  to  tne  directed,  from  W.  D.  Williamson,  Esquire.  In 
the  County  of  PeiiobBCot,  and  State  of  Maine—Tliis  is  to  notify  to  the  iiiha- 
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|)itiini»  of  lh«  Town  of  MaclHwnika,  qualified  to  vo(»  in  Town  HfTiilm,  to  sifent* 
))lc  at  thedwellinji  hniiia  of  Mr.  Petor  I.izoito,  on  SnfurdHy  2()th  duy  of  Aujiiiat, 
IB31,  Ht  one  o'clock  in  the  ufiernoon,  to  act  on  the  following  ariiclei,  vii : 

I.  To  choost  2  Moderator  of  anid  meeting, 

y.  To  chooie  p.  Clerk  of  aaid  Town. 

3.  To  eliooae  Select-Men. 

4.  To  chooio  Constables  and  oilier  OfTicem. 

WALTER  POVVEUS. 

By  order  of  the  said  Juvticcii. 

I  attended  the  meetiiij;  and  woa  chosen  Constable,  hut  declined  to  net. 

Edward  IV.  Miller,  Esq.  sworn. — I  am  Hij^h  Sheriflf  of  the  County  of 
York,  have  been  >o  since  1814,  hove  lived  in  the  Province  over  40  years,  have 
Nlwnys  considered  the  Mudawuska  eettlcment  in  my  bailiwick,  have  constantly 
•  xecuted  the  King's  Process  there,  have  taken  the  votes  of  the  Inhabitants 
there  at  Elections,  have  never  met  with  any  resistance  or  obstruction  in  the 
execution  of  my  duty  at  all  there,  1  know  Capt.  I.izotte's  house,  have  always 
considered  it  in  the  Madawaska  settlement,  and  within  my  bailiwick. 

The  Attornly  General  here  put  in  an  E.xempliricntion,  under  the  Great 
Seal  of  (he  Province  of  Letters  Patent,  dated  Isi  October,  1790,  eranting  to 
.Joseph  Muzeroll  and  48  others,  51  severul  Lots  in  the  district  uf  Maduwaska, 
in  the  County  of  York,  being  16,709  acres,  which  was  read.  In  this  Gram 
Lot  No  3G  is  granted  to  Pierre  Lizotte. 

John  Roberts  sworn.— Stated  that  he  was  a  Clerk  in  the  Surveyor  General' 
OHice  of  this  Province,  in  the  drafting  department ;  that  it  was  within  his  de* 
partment  to  have  charge  of  the  Papers,  he  psoduced  a  Book  containing  the 
nriginul  record  of  the  plan  of  survey  of  the  Land  mentioned  in  the  Grant  to 
.Joseph  Muzeroll  and  others,  which  he  said  came  from  among  the  Records  ia 
the  office.     The  plan  was  put  in. 

Frauds  Rice  recalled,  the  plan  exhibited  to  him.  Peter  Lizotte  lives  on  the 
Lot  called  No.  15  granted  to  John  Martin,  his  house  is  within  the  limits  of  the 
grant  to  Muzeroll  and  others,  I  am  quite  sure  of  it,  Simon  Aubear,  Junr.  lives 
on  the  Lot  which  was  granted  to  Pierre  Lizotte. 

Peter  Eraser,  Esq.  sworn.  I  have  lived  in  the  Province  since  the  year 
1784,  and  am  acquainted  with  the  Madawaska  settlement,  have  been  there 
frequently,  have  known  some  of  the  settlers  since  1787  or  1788,  have  always 
considered  them  under  the  Government  of  this  Province.  I  am  Lieut.  Col.  of 
the  Militia  in  the  district  of  Madawaska,  and  a  Justice  of  the  Peace  for  the 
County  of  York,  and  have  been  so  nearly  24  years,  I  was  a  member  of  the  As- 
sembly for  the  County  from  1809  to  1827,  the  inhabitants  of  Madawaska  have 
voted  at  every  election  at  which  I  was  chosen,  there  was  formerly  a  difficulty 
in  their  voting  on  account  of  the  Elector's  oath,  as  they  were  Catholics,  this 
was  removed  by  the  Legislature,  they  have  done  Militia  duty  in  the  settlement, 
Parish  Officers  have  been  appointed  there  by  the  Sessions  constantly,  I  have 
known  Captain  Peter  Lizotte  since  1792  or  3,  he  was  a  half  brother  of 
Captain  Duperr^,  the  founder  of  the  Settlement,  I  know  Captain  Lizotte's 
bouse,  have  been  there,  he  has  lived  14  or  Id  yeats  where  he  now  lives  to  my 
knowledge. 

J-'mes  A.  Ataclauchlan,  Esq.  sworn. — I  have  known  the  dcfendatit  Hanna- 
well  7  or  8  years,  he  lived  at  the  Oromocto  when  1  first  knew  him,  have  knowo 
the  other  two  defendants  two  or  three  years,  wa:  not  present  at  the  meetings; 
knowA  nothing  of  them  except  from  correspondence. 

Cross-examined  bij  defendant  Hannawell. — 1  have  no  recollection  of  talking 
to  the  Madawaska  settlers  and  tellincr  them  I  had  orders  not  to  interfere  if  the 
Amriicans  confined  iheir  proceedings  to  one  side  of  (he  river. 

Quesiinn  by  defendant  Wheclock, — Did  you  not  tell  Captain  Cooirbes  that 
ynu  had  instructions  from  the  Chief  Justice  of  the  riovincf,  that  if  the  Amc- 
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rir.itii  fotifiiirj  thoir  procetJin)(i  to  ong  •!(!«  of  lh«  riv«r,  not  to  iii|«rf«r« 
with  tliem  ? 

The  witness  heailnted  to  aniwer  the  queition,  as  l.e  coniidered  it  improper 
to  mrnlion  the  ioitriictiona  he  received  while  actiriff  at  an  officer  of  the  Go- 
vernment, but  on  being  informed  that  the  queition  wai  a  proper  one,  he  munt 
answer  it,  aaid  I  do  not  recollect  laying;  this  to  Captain  Coombes,  what  I  did 
•ay  was,  that  if  the  American  agents  confined  their  proceedings  to  the  western 
side  of  the  river  I  was  to  protest,  and  I  did  protest ;  this  was  before  the  20th 
August ;  by  the  American  agents  I  meant  Messrs.  Dean  and  Kavanagh. 

Re-examined.  I  saw  Messrs.  Dean  and  Kavanagh,  they  told  me  they  had 
instructions  to  take  an  account  of  the  inhabitants,  the  property,  houses  and 
other  local  information,  but  they  had  no  authority  and  did  not  intend  to  iiss 
any  compulsory  proceedings,  all  the  information  was  to  be  given  voluntarily, 
]  told  them  if  they  cnme  on  the  east  side  of  (he  river,  I  should  take  other 
steps,  meaning  thereby  I  should  prevent  them  by  force,  I  conceive  they  under- 
stood it  in  that  sense  also;  with  respect  to  the  west  side  I  protested  against 
their  proceedings  ;  this  was  before  any  town  meeting.  I  had  no  cllusion  to  any 
fiuch  meetings  when  I  spoke  of  protesting  only.  I  remained  with  Dean  and 
Kavanagh  three  days. 

Henry  G.  Clapper,  Esquire,  sworn.  I  am  Register  of  Deeds  and  Clerk  of 
the  Peace  for  the  County  of  York,  have  been  so  several  years;  there  have 
been  parish  officers  appointed  for  the  district  of  Madawaska,  as  being  in  the 
Parish  of  Kent,  sometimes  separately  for  the  Madawaska,  sometimes  not, 
there  ore  n  great  many  deeds  registered  in  the  Register's  Office,  of  lands  in 
the  Madawaska  settlement,  some  as  much  as  thirty  or  thirty-five  years  back, 
thL  inhabitants  of  Madawaska  have  constantly  applied  for  and  received  grain 
bounty,  and  still  receive  it ;  John  Baker  received  it  for  the  year  1822. 

The  cause  was  here  closed  on  the  part  of  the  prosecution,  and  the  defendanta 
were  informed  they  were  at  liberty  to  address  the  Court  or  Jury,  and  produce 
evidence. 

The  defendant  VVheelock,  addressed  a  few  words  to  the  Court,  the  purport 
of  which  was,  that  they  were  milled  by  the  acts  of  the  two  officers,  meaning 
Messrs.  Maclauchlan  and  Coombes,  and  concluded  they  were  not  doing  wrong 
•0  long  as  they  confined  themselves  to  the  west  side  of  the  river. 

The  defendants  then  recalled  the  witness  Leonard  R.  Coombes — Examined 
by  defendant  Hannatvell.  I  had  a  conversation  with  Captain  Maclauchlan  at 
the  time  that  Messrs.  Dean  and  Kavanagh  came;  he  was  at  my  house,  and 
said  he  was  going  in  pursuit  of  Dean  and  Kavanagh  ;  he  afterwards  told  me 
that  he  said  to  these  agents,  that  so  long  as  they  confined  themselves  to  the 
west  aide  of  the  river  in  taking  their  acsessment  and  account  of  the  inhabitants, 
and  the  like,  he  should  not  interfere  with  them,  further  than  to  protest  against 
their  acts,  except  they  exercised  an  act  of  sovereignty ;  I  remember  the  defen- 
dant Ilunnawell  asking  me  what  conversation  Dean  and  Kavanagh  had  with 
Mr.  Maclauchlan ;  also  that  I  told  the  said  defendant  that  Mr.  Maclauchlan 
had  said  to  me  that  he  had  called  at  the  Chief  Justice's  on  his  way  up,  and 
that  the  Chief  Justice  had  recommended  him,  that  as  the  matter  ^as  so  near 
a  settlement,*  not  to  interfere  with  them  if  they  confined  themselves  to  the 
xyest  side  of  the  river,  unless  they  exercised  any  act  of  sovereignty,  and  that 
it  was  better  to  take  no  rash  steps.  \  mentioned  this  to  the  defendants  Savage 
and  Wheelock,  before  the  first  town  meeting. 

The  defendants  then  put  in  evidence  a  book  as  containing  the  act  of  the 
State  of  Maine,  which  was  read  at  the  first  town  meeting,  and  the  original 
warrant  which  had  been  also  read ;  no  objection  being  made  to  their  admission, 
the  act  and  the  warrant  were  read,  and  are  as  follows : 


nhe*  that 
he  Amc" 


«  Tills  was  vprj-  loon  afler  tha  promulgation  of  the  decision  of  the  Kin?  of  tlie   N'c 
thprlnnds.  .     . 
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An  Act  to  iiicorporat*  llii  Town  of  Madawntka,  and  fur  other  purpoiti. 

Approved  March  15//i,  1831. 

See.  1.  Be  U  enteted  by  (he  Senate  and  House  of  Ueprcsentatircn.  in  Le- 
gialature  auembled,  That  the  Territory  known  and  calii-d  by  the  name  of 
Madawaska,  in  the  Gountiei  of  Madawa«ka  and  Penobicot,  bounded  aa  fol- 
lowa: — Beginning  on  the  boundary  line  between  this  State  and  the  Provinre 
of  New  Brunswick,  at  the  north  eait  corner  of  the  township  E.  on  Qreenleaf'a 
map,  thence  to  and  south  of  the  river  St.  John ;  thence  west  by  the  north 
line  of  Township  F.  and  township  K.  to  the  east  line  of  township  numbered 
sixteen,  in  the  then  range  of  townships,  west  of  the  east  line  of  the  State  ; 
ihenee  north  by  the  east  line  of  said  Township  numbered  sixteen,  to  the  north 
east  corner  thereof;  thence  west  by  the  north  line  of  Townships  numbered 
sixteen  in  the  third,  fourth,  fifth,  sixth  and  seventh  ranges,  west  of  the  east 
line  of  the  State,  thence  continuing  the  same  course  until  it  intersects  the  River 
8t.  John ;  thence  north  until  the  line  of  it  intersects  the  River  Saint  Francis ; 
thence  by  the  centre  of  said  river  to  the  Grand  Portage,  to  the  line  of  Canada 
and  this  State;  thence  by  the  line  of  Canada  as  established  by  the  Proclama- 
tion of  seventeen  hundred  and  sixty>three,  by  the  Commissions  to  Governors 
Murray,  Carleton,  and  Haldimand,  from  seventeen  hundred  and  sixty-three  to 
seventeen  hundred  and  eighty-six,  the  act  of  the  British  Parliament  of  seventeen 
hundred  end  seventy-four,  and  by  the  Treaty  of  Peace  in  seventeen  hundred 
and  eighty-three,  to  the  north-west  angle  of  Nova  Scotia,  now  the  north-west 
angle  of  the  Province  of  New-Brunswick  :  thence  south  by  the  line  established 
by  the  Commissions  to  Governors  Wilmot,  Campbell,  Legge,  Hughes,  Ham- 
nond  and  Parr,  from  aeventeen  hundred  and  sixty-three  to  seventeen  hundred 
and  eighty-two,  by  the  Treaty  of  Peace  of  seventeen  hundred  and  eighty-three, 
and  by  the  Commissions  to  Sir  Thomas  Carleton  the  first  Governor  of  New 
Brunswick  in  seventeen  bundled  and  eighty-four,  to  the  first  nsentioned  bounds» 
being  the  east  line  of  the  State,  on  the  true  meridian  north  from  the  monument 
at  tke  head  of  the  River  Saint  Croix,  be,  and  the  same  is  incorporated  into  a 
town  by  the  name  of  Madawaska,  and  the  inhabitanta  of  the  same  Town  are 
hereby  subject  to  the  same  duties  and  liabilities,  and  vested  with  the  privilegca 
and  immunities  which  other  incorporate  towns  are  within  this  State. 

Sec.  2.  Be  it  further  enacted.  That  all  that  first  part  of  the  County  of  Wash- 
ington which  lies  within  the  limits  of  Madawaska,  as  described  in  the  first 
section  of  this  Act,  be  and  hereby  is  set  off  from  the  County  of  Washington, 
and  annexed  to  the  County  of  Penobscot. 

Sec.  S.  Be  it  furtlier  enacted,  That  any  Justice  of  the  Peace  within  the 
County  of  Penobscot,  or  any  Justice  whose  Commission  runs  throughout 
the  State,  is  hereby  empowered  to  issue  his  warrant  to  some  inhabitant  of 
said  town,  directing  him  to  notify  the  inhabitants  thereof  to  meet  at  such  time 
and  place  as  he  shall  appoint,  to  choose  such  officera  as  towns  are  empowered 
to  choose  at  their  annual  Town  Meetings. 

8tats:  of  mainb. 
Penobscot,  ss.  " 

To  Walter  Powers,  of  Madawtisha,  in  said  Count}/,  greeting  : 

(L.  S.)  You  are  hereby  required,  in  the  name  of  the  State  of  Maine,  to  notify 
and  warn  the  inhabitants  of  said  town  of  Madawaska,  qualified  to  vote  in  town 
officers,  to  meet  at  Peter  Lizotte's  dwelling  house  in  said  town,  on  Saturday 
the  twentieth  day  of  August,  I83I.  then  and  there  to  act  on  the  fallowing 
articles,  and  to  transact  euch  other  business  as  may  be  done  before  them. 

1st.  To  choose  a  moderator  to  govern  such  meeting, 

2d.   To  choose  a  town  clerk. 

.3d.   To  choose  select-mcii.  . 

4th.  To  choose  consiablfs  and  all  other  town  officcis. 
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And  ynu  are  Hereby  further  required,  in  the  name  of  laiJ  State,  to  make  re- 
turn of  (hit  warrant  with  your  doiii({t  thereon  at  aaid  meeting,  at  which  you 
will  preside  until  a  moderator  be  choipn. 

Given  under  my  hand  and  seal  at  HHn|;or,  in  said  County,  this  eleventli 
day  of  July,  in  the  year  of  our  Lord  one  thousand  fight  hundred  and 
thirty-one.  W.  I).  WILLIAMSON, 

Justice  of  the  Peace  and  Quorum. 

Pursuant  to  the  wichin  warrant,  I  have  notified  the  inhabitaats  of  said 
Town  tu  meet  at  the  time  and  piaco  for  the  purposes  within  mentioned. 

authorised 
to  notify. 

The  defendant,  Jesse  Wheeluck,  addressed  the  Jury  and  said,  that  after  what 
had  now  come  out  it  could  be  seen,  that  the  defendants  were  under  an  impres< 
sion  from  what  the  two  officers  had  siiid,  thut  they  were  justified  in  what  ihey 
were  doinpf,  so  long  as  they  confined  themselves  to  tho  west  aide  of  the  river. 

The  defendant,  Barnabas  Hannawell,  in  his  defence  said,  that  having  reeeived 
the  warrant,  they  were  obliged  under  the  law  of  the  State  of  Maine  to  act, 
they  would  have  been  liable  to  punishment  under  their  laws  if  they  had  declined. 
That  in  the  situation  of  the  country  there  was  a  difficulty  on  both  sides,  and  of 
the  two  evils  they  thought  they  had  chosen  the  least,  they  were  led  lO  suppose 
from  what  the  two  officers,  Messrs.  Macluuchlan  and  Coombes,  had  said,  they 
would  not  be  interfered  with  so  long  as  they  confined  ihemselvea  to  the  wesi 
side  of  the  river. 

The  other  defendants  declined  saying  any  thing. 

The  Attorney  General  in  his  reply,  said,  that  as  the  case  was  so  clearly 
and  distinctly  made  out  by  the  evidence,  he  should  make  but  few  observations, 
as  he  conceived  tho  Jury  could  have  no  doubt  on  their  minds  ;  the  fact  of  the 
conspiring  and  confederating  together  for  the  purposes  and  with  the  intention 
alleged  in  the  indictment,  was  fully  proved  by  the  witnesses  who  couid  speak 
to  that  part  of  the  case;  indeed  the  defendants  had  themselves  produced  thi» 
very  act  and  warrant  which  were  read  at  the  meeting,  and  which  shewed 
distinctly  that  the  intention  of  the  meeting  was  to  subvert  the  King's  authority, 
and  establish  that  of  a  foreign  government ;  they  had  not  confined  themselves 
to  the  American  settlers,  but  they  had  used  their  elTorts  to  induce  the 
French  inhabitants  to  depart  from  their  allegiance  to  the  government,  under 
which  they  had  been  settled  and  always  lived,  and  that  but  for  the  influence 
and  exertion  of  Mr.  Rice  and  Mr.  Coombes  these  poor  deluded  people  wuuld 
probably  have  been  seduced  to  join  with  them ;  that  the  French  inhabitants, 
though  possessed  of  many  excellent  qualities,  were  well  known  to  be  a  quiet 
inoffensive  set,  hating  contention,  fond  of  peace,  and  easily  wrought  upon  by 
the  persuasion  of  artful  men;  that  however  it  might  operate  on  the  Court  in 
deciding  on  the  punishment,  the  excuse  allrged  by  the  defendants  could  not 
have  any  weight  with  the  Jury,  if  they  were  satisfied  that  the  allegations  had 
been  substantiated  by  the  witnesses.  The  act  was  one  of  the  most  deliberate 
kind,  the  warrant  produced  bearing  date  in  July  last.  There  could  not  be  a 
higher  offence  committed  against  the  peace  of  society  ;  the  acts  amounted  to 
treason,  and  the  defendants,  if  not  British  subjects,  still  owed  a  temporary  al- 
legiance, so  long  as  they  remained  I'n  the  Province  under  the  protection  of 
its  laws. 

It  is  not  disputed  that  the  territory  is  claimed  by  the  United  Slates,  and  it 
is  clear  if  entitled  to  it  they  will  get  it,  the  matter  has  been  under  a  course 
of  investigation  by  the  Governments  of  the  two  countries,  but  until  the  pos- 
session of  the  country  is  actually  surrendered,  the  old  sovereignty  must  remain. 
The  doctrine  of  law  as  to  the  cession  of  countries,  is  quite  clear:  even  when 
one  nation  has  actually  stipulated  by  treaty  to  cedd  a  country  to  another,  there 
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ii  no  clung*  in  ilio  old  lovrrriifnly  hiiJ  jiiiiidiccion,  until  lom*  formiil  act  of 
cvit«ion,  and  aclUHl  tnvtftr  and  rereiviiiK  of  poniftiiion. 

Tht  Attornry  General  dim  cilvd  iho  r»te  of  itio  FAini-,  3  Rob.  lOU,  and 
alio  rrad  an  vxtrart  from  Chanrellor  Kini'i  ('ommrnlarifi  un  Amciican  Low, 
p.  100,  wlifri>in  that  eminent  lawyer  expreiily  ronnrini  the  doririne  of  law  a« 
aet  forth  by  Sir  William  Scott,  and  layi  it  dnwri  iia  a  clear  principle  of  jmii- 
prudence,  that  the  luverrifjnty  of  the  ceJin|r  country  mukt  continue  in  I'urce, 
till  an  actual  lurrendcr  of  poiieiiion. 

Ha  then,  in  a  few  words,  called  the  attention  of  the  Jury  to  the  fnct,  that 
the  Madawaika  letllement  had,  ever  iince  tha  catuhliihment  of  the  I'rovince, 
been  considered  aa  forming;  an  inte){rttl  part  of  it,  and  our  lawa  and  no  other 
were  in  force  there  ;  there  wai  no  act  of  (he  Uovi'rnment  ai  yet  wliiih  made 
any  chanf^e,  though  it  wai  possible  such  chunge  mi^^ht  take  place,  and  if  so,  those 
settlers  who  chott  to  remain  mif(ht  become  ^ood  citizens  of  the  United  States, 
as  they  now  are  good  subjects  of  tht  King;  the  defendants  WHy  be  the  instru- 
inents  of  their  government,  if  so,  it  was  exceedingly  to  be  regretted  (  but  their 
acts  could  not  be  overlooked,  and  have  compelled  the  Ullicera  of  the  down  to 
institula  this  prosecution. 

Mr.  Justice  CiitPitiAN  charged  the  Jury.  He  stated  the  substance  of  tha 
indictment  and  the  nature  of  the  charge  ;  that  the  offence  was  called  in  the  lan- 
guage of  the  law  u  conspiracy,  which  may  be  described  in  general  terms,  as  an 
agreement  between  two  or  more  to  do  an  unlawful  act;  that  lUf  gist  uf  the  present 
charge  was  the  criminal  intention  imputed  tJ  the  defondunts  to  subvert  tha 
government  of  His  Mujesty  in  the  place  in  quejtion,  and  introd'ice  that  of  n 
foreign  power,  and  this  intention  was  charged  in  the  indictment  as  having  been 
Attempted  to  bo  carried  into  effect,  by  several  overt  acts  specified  therein. 
The  learned  Judge  then  slated  some  gencril  points  of  law  relating  to  oifencea 
of  this  nature,  and  informed  the  Jury,  that  when  several  persons  ure  proved  to 
have  entered  into  a  combination  for  a  common  purpose,  the  act  of  any  one  uf 
them,  in  furtherance  of  tha  common  desi/^n,  is  evidence  against  all. 

The  learned  Judge  then  proceeded  to  read  over  the  whole  of  the  testimony 
of  the  witnesses,  and  commented  briefly  npon  it  as  he  went  on.  He  also  read 
the  document))  adduced  by  the  defendnnts,  viz.  the  Acts  of  the  Logislaturc  of 
the  State  of  Maine,  incorporating  the  whole  of  the  Madawaska  settlement,  as 
well  on  the  east  as  the  west  side  of  the  River  St.  John,  and  the  warrant  for 
holding  the  town  meeting  also  for  Madiwaska  generally.  He  then  piocceded 
to  remark,  that  although  tha  defendants  might  be  American  ciii<:uns,  yet  tlioy 
owed  a  temporary  ixllegiance  while  within  our  jurisdiction,  and  as  i  hey  were  also 
entitled  to  the  benefit  of  our  laws,  the  Jury  should  give  (he  case  the  same 
impartial  consideration,  as  if  they  were  their  natural  born  fellow  sulijects.  Tha 
case  appeared  to  be  fully  made  out  in  evidence  ;  indeed  the  defendants  them- 
selves did  not  deny  the  acts  or  the  intentions  with  which  they  ere  charged  ; 
tliey  admit  that  it  was  their  intention  to  set  up  another  government  in  tha 
Madawaska  settlement ;  and  that,  in  itself,  must  be  a  direct  subversion  of  tho 
government  of  His  Mujesty.  The  authority  of  the  governing  power  in  aiiy 
country  Aiust  of  necessity  be  exclusive  and  supreme,  and  cannot  admit  of  a 
competition.  The  reasons  which  the  defendants  allege  for  their  conduct, 
might  perhaps  be  taken  into  consideration  in  a  future  stage  of  the  proceedings, 
if  they  should  be  convicted,  but  these  CvMinot  avail  them  on  their  trial  before 
the  Jury. 

As  to  the  national  character  of  the  place,  the  learned  Judge  stated,  that  the 
only  thing  to  be  enquired  into  on  this  occasion  is  t/te  fad  of  the  t>ettiemcnt 
being  within  the  jurisdiction  of  this  Province,  or  not.  He  particularly  adverted 
to  the  tetttimony  of  Messrs.  Eraser,  Clopper,  Miller,  and  to  the  grant  of  179U, 
by  the  Government  of  this  Province,  of  tlie  very  land  on  which  the  seditious 
meeting  was  held,  and  stated  that  it  was  too  clear  to  admit  of  ilie  (lightest 
doubt,  that,  j/i  'point  t>f  fact,  the  Madavva«ka  settleOJtnt  had  bt-eri  continually 
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under  the  jiui«dicf!on  of  thii  rrnvinrp  rvrr  •inpo  iti  flrit  cstalliiliment,  umi 
thnt  tlicri-  hud  boon  no  art  by  whirh  ihii  juri«diction  had  Itcen  char;,«d,  anij 
iindiliri'  inlrudnrcd.  lie  contidried  it  m  clearly  cstnbliihed  by  the  authoritir* 
ntod  by  llie  Attrrnry  finipiul,  that  even  when  a  place  ii  cxpiciHly  and  with- 
(I'll  quewtioii  rriK'd  by  Treaty,  I  he  »iovrriij{n(y  of  the  ceding  country  doe* 
not  rcanr,  until  the  furmnl  net  of  kiurcndrr  und  tranifcr  takes  place  ;  and  ho 
laid  it  down  ni  the  char  rult.  of  public  luw,  npplirabit  to  the  circuRitrancci  of 
the  CHIC  now  in  qiication,  t/iat  the  ciintitifi  IJiitish  tovirii^fut^  and  jurisdiction 
inn  be  changed  only  hij  a  puhlic  Act  of  the  Kinq's  Government  for  that 
purpoic.  I'hut  it  wai  nut  for  this  (.'ourt  to  animadvert  upon  thr  acta  of  tho 
anthoritie<i  of  ilio  State  of  Maine  |[ivcn  in  evidence;  it  was  sufTicicnt  to  :  y, 
ihut  the  ('ourt  cannot  rr|;aul  them. 

The  loarni'd  Ju(l|{c  tiicn  prnrccdcd  y,  notice  tlio  evidence  gtTcn  aa  to  tho 
iicti  and  dcclprntioni  of  Mr.  Muilauchlan,  and  laid,  that  although  thii  gentle- 
man mif;ht  have  been  employed  for  n  p!«iticular  purpooo  witli  regnrd  to  thia 
Distiict,  yet  no  acm  [or  declarations  of  his,  or  of  uny  other  individual  officer  of 
the  (lovcriimcnt,  could  operati  to  chanqe  tfic  totcrcigntif  of  tho  place;  that 
it  nppcai'i'd,  however,  although  Mr.  Muclauchlan's  instiuetiona  were  such  aa 
not  CO  induce  him  to  use  force  to  prcven.  tho  American  Agfnts,  with  whom 
he  had  to  deul,  from  collecting  biich  statistical  information  from  the  inhabitants 
on  the  western  side  of  the  river,  as  theso  inhabitants  would  voluntaiily  furniih, 
yot  that  he  war  required  to  protest  against  nny  such  proceedings,  and  that  hu 
(lid  accordingly  protest ;  and  he  told  Coombes  that  ho  was  directed  not  to 
ullow  any  act  of  sovereignty  on  the  part  of  the  American  Government. 

The  learned  Jud);e  then  left  tho  case  to  rho  Jury,  to  consi'Ier  of  their  rerdicti 
and  if  the  matters  alleged  in  the  Indictment  were  madu  ojt  to  thair  satisfac- 
tion, '0  pronounce  accordingly. 

The  .Fury  retired  from  the  Dur  about  4  o'clock,  and  in  a  short  time  returned 
finding  the  three  defendants  Guiltj/. 

Tuesday,  October   18|   1831. 
PRESENT  : 

His  Honor  The  Ciiiep  Jiisticb, 
Mr.  Justice  Bliss, 
Mr.  Justice 'UoTSFOtiD, 
Mr.  Justice  Cuipman. 

The  defendants  Barnabas  Ilannawell,  Daniel  Savoge,  nnd  Jesso  Wheeloclr, 
being  present,  pursuant  to  notice,  to  receive  sentence,  and  being  asked  whether 
they  had  any  thing  to  oflfer  to  the  Court,  answered  in  the  negative. 

His  Honor  Mr.  JusTiCR  Cuipman  addressed  them,  nnd  observed  : — That 
it  was  suflicient  merely  to  state  the  charge  of  which  they  had  been  found 
guilty,  to  shew  its  aggravated  "'  ^racter,  without  adding  a  word  of  r  ->nt. 
It  was  no  less  thnn  u  direct  attempt  to  subvert  the  authority  of  the  Gov^  ' 
ment,  and  to  introduce  the  jurisdiction  of  a  foreign  State.  That  the  defend- 
ants hiid  to  say  in  their  extenuation  that  they  were  not  the  original  authors  of 
these  proceedings ;  they  'appeared  certainly  to  be  instruments  in  the  hands  of 
others.  They  also  set  up  in  their  defence  a  colour  of  JL'otification  which  they 
contended  whs  given  to  their  proceedings  by  the  acts  and  declarations  of  a 
person  in  the  character  of  a  British  Officer.  These  acts  and  declarations, 
however,  went  no  further  than  to  abstain  from  preventing  by  force  proceedinga 
not  amounting  to  acts  of  sovereignty,  of  certain  American  agents  on  the 
west'"'n  side  of  the  river  St.  John.  The  defendants  appeared  to  be  persons 
not  wanting  in  understanding  and  discretion,  and  must  have  perceived  the  dif- 
ference between  the  proceedings  of  the  American  agents  alluded  to,  and  their 
own  doings,  which  although  they  took  place  on  the  western  side  of  the  river, 
were  nevertheless  expressly  founded  on  an  Act  of  the  Legislature  of  Maine, 
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which  cxtetiJcfl  to  the  whole  territory  on  both  siJos  of  (he  river,  to  (lir  ex- 
trc  ne  line,  which  it  wuo  notorioui  the  Americans  cijinicd  as  (heir  buundiiry, 
and  which  would,  doubtless,  Imve  been  taken  udvuiitanc  of  ns  bcin|;  nets  of 
jurisdiction  to  the  whole  extent  of  such  cluiin.  The  Icnnied  Ju(l/{e  here  re- 
peated what  he  had  stated  to  the  Jury  on  the  (rial,  th»t  no  such  proceedinnrs 
us  those  he  had  alluded  to,  either  on  the  part  of  the  British  or  American 
authorities,  coul .  ^  admitted  to  change  the  sovereignti/  and  national  charnclcy 
of  the  place.  That  i!  had  now,  for  the  second  lime,  been  most  satiifaclorily 
proved  in  this  Court,  (once  before  in  the  case  of  John  Biikcr,)  that  this  Pro- 
vince had  exercised  an  uninterrupted  jirisdictiou,  ever  since  its  first  erection, 
over  the  Madaivaska  settlement.  That  if  the  time  should  arrive  when  this 
territortf  or  any  part  of  it  was  to  br  c^iven  up  to  the  United  States  or  anj/ 
foreign  country,  this  circumstance  vucf,  and  would  be  announced  by  some 
public  Act  of  the  British  Government,  which  would  make  known  to  the  inha- 
bitants the  transfer  of  the  country,  and  the  change  of  their  allegiance.  That 
until  tuc,^  public  act  came,  this  Court  must  and  would  maintain  the  jurisdic- 
tion it  had  been  accustomed  to  exercise^  The  learned  Judge  further  stateil, 
that  there  was  another  consideration  which  should  have  been  well  wei|:hcd 
by  tho  defendants.  The  defendants,  although  professing  to  be  American 
citizens,  and  therefore  not  supposed  to  feel  the  same  attachment  (o  the 
British  Crown,  even  while  'iving  within  the  limits  of  its  jurifdictioii,  ns 
to  the  country  of  their  bir(h,  vet  should  have  abstained  from  bringiiip  into 
jeopard/  the  numerous  French  ''nhabitants  of  the  Madawaska  settle:  nt, 
by  seducing  them  from  their  natura,  ulles^iance;  these  inhabitants  were  natural 
born  British  subjects,  and  so  far  as  the  duties  of  allegiance  were  concerned, 
stood  in  the  same  relation  to  the  Crown,  as  the  Judges  un  (his  Bench,  or  any 
person  in  this  Court.  He  further  said,  that  the  doctrine  which  the  Court  notu 
asserted  with  respect  to  maintaining  the  actual  juriidiclion  of  the  rrovincial 
authorities,  was  the  tame  which  it  had  acted  upon  in  the  case  of  John  Baker. 
The  correctness  of  it  he  conceived  was  unquestionable,  and  to  his  knowled^'c 
had  never  been  denied  by  any  authority,  British  or  American.  The  defend- 
ants, in  the  face  of  that  case,  had  proceeded  to  attempt  a  further  subversion  of 
that  jurisdiction  ;  and  although  the  Court  was  not  disposed  to  inflict  upoii 
them  unnecessary  pains  and  inconvenience,  yet  they  must  be  prepared  to  bear 
the  penal  consequences  of  their  own  acts.  The  Court  in  awarding  their  pun- 
ishment, aimed  Bt  an  effectual,  but  at  the  same  time  a  temperate  assertion  of 
the  authority  of  the  laws,  such  as  it  appeared  to  them  the  case,  under  all  i(>i 
circumstances,  required ;  and  concluded  by  pronouncing  the  sentence  of  the 
Court  as  follows  : 

That  each  of  the  Defendants  do  pay  a  fine  to  the  King  of  Fifty  Pounds, 
and  be  imprisoned  in  the  Coinmo:i  Gaol  of  the  County  for  Three  Calendar 
Months,  an:^  stand  comi»'i'lcd  aiitil  the  said  fines  are  paid.  , 
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